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PREFACE

The Senior Lawyers Conference of the Virginia State Bar was established in June of 2001, having previ-
ously been a VBS section. Its membership of VSB members who are 55 years of age or older, now totals
10,000. The conference invites you to visit our Web site at www.vsb.org/slc.

In addition to, and equally important as, the conference’s mission to serve the interests of senior lawyers
are its missions to apply the knowledge and experience of the profession to the public good and to promote
the welfare of senior citizens generally. The conference is extremely proud of its part, along with the
Young Lawyers Conference, in the preparation and publication of this Senior Citizens Handbook. It pro-
vides the most direct method of transmitting of information regarding senior citizen issues and concerns
from the conference to senior citizens.

With the encouragement and assistance of the Honorable Leroy R. Hassell Sr., Chief Justice of the
Supreme Court of Virginia, the distribution of this handbook throughout the Commonwealth has been
greater than ever. The Chief Justice continues to maintain at the top of his list of priorities the preparation
and distribution of this handbook as a most valuable resource to Virginia senior citizens.

Other activities of our conference, which are of direct interest and benefit to senior citizens, include a
study to establish standards of care for assisted living facilities, an effort directly related to compelling con-
cerns of our senior citizens and their families. The Chief Justice’s Initiative to Improve the Involuntary
Commitment Process is well into the planning of a conference in Richmond, on December 9, 2005, to
provide a forum for training and networking for participants in the involuntary commitment process.
Another initiative of the Chief Justice that will inure to the benefit of senior citizens’ legal needs is a joint
project of the Supreme Court of Virginia and the VSB to study how education and assistance in law office
practice and administration can be made available on an ongoing basis to small firms and solo practition-
ers, particularly in rural areas. SLC Board members conduct seminars in communities throughout the state
to address legal issues affecting the elderly and to discuss, explain and distribute this handbook.

The conference hopes that this handbook will be put to prompt study and use by everyone who receives
a copy. It should be kept handy for ready reference by all senior citizens, their families, private and govern-
ment agencies, and others interested or involved in serving our elder citizens’ needs and addressing their
concerns.

William B. Smith
Chair, Senior Lawyers Conference
Virginia State Bar
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INTRODUCTION

This handbook provides summaries and references to various laws and programs specifically affecting
Virginia’s elder citizens, as well as practical guidance for addressing many problems of those citizens. The
handbook also acts as a resource guide for locating public and private organizations which provide services
to seniors. Because of frequent changes in laws and programs affecting seniors, as well as differences in the
interpretation of such laws and programs, the Senior Lawyers Conference, the Young Lawyers Conference
and the Virginia State Bar expressly disclaim responsibility for any errors or omissions herein. It is not
intended as a substitute for professional legal assistance, and readers are strongly urged to seek the services
of competent counsel for their specific legal problems and concerns.

The Senior Lawyers Conference
The current members of the SLC Board of Governors, and the Judicial Circuits throughout the Commonwealth, are:

William B. Smith
Chair

Virginia Beach
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Treasurer
Richmond
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Patricia Ann Barton
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Springfield
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Frank Overton Brown Jr.
Past Chair & Newsletter Editor
Richmond

Circuit 14

F. Mather Archer
Portsmouth
Circuit 3

Robert Lathan Calhoun
Alexandria
Circuit 18

Clarence M. Dunnaville Jr.
Richmond
Circuit 13

Homer C. Eliades
Hopewell
Circuit 6

Earle Garrett 111

Danville
Circuit 22

Carolyn O'Neal Marsh
Charlottesville
Circuit 12

Thomas F. McPhaul
Norfolk
Circuit 4
John Grant Mizell Jr.
Richmond
Circuit 14

George W. Shanks

Luray
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Edward R. Slaughter Jr.
Charlottesville
Circuit 16

Hon. Frank M. Slayton

South Boston
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Ken McFarlane Smith
Arlington
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John H. Tate Jr.
Marion
Circuit 28

Colin J.S. Thomas Jr.
Staunton
Circuit 25

Ebb Harry Williams 111
Martinsville
Circuit 21

Henry L. Woodward
Roanoke
Circuit 23

HoNORARY BOARD MEMBERS
The Hon. James E. Kulp
Richmond
The Hon. J. Davis Reed 111
Virginia Beach

The Hon. Joseph E. Spruill
Tappahannock

Patricia A. Sliger
VSB Liason
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The Young Lawyers Conference

The Young Lawyers Conference (YLC) is an arm of the Virginia State Bar, the state agency charged with
regulating lawyers licensed to practice in Virginia. If you are admitted to practice in Virginia, then you are
a member of the Virginia State Bar. If you are under age 36 or have been admitted to practice law for fewer
than three years, then you are also automatically a member of the YLC. The YLC includes more than
9,500 of the approximately 25,500 active members of the Virginia State Bar.

The YLC is a vehicle through which young lawyers can participate in Virginia State Bar activities and serve
the legal profession and the public. The YLC does this by promoting high standards of professionalism and
competence, improving the legal system, and improving the legal system’s responsiveness to the public. Our
profession is committed to public service, and the YLC leads the way by providing public service opportuni-
ties for young lawyers across Virginia. The YLC also offers programs and activities directed to the professional
development of young lawyers, as well as numerous opportunities for fun and fellowship.

The YLC is operated by a 15-member Board of Governors, which consists of ten geographic district rep-
resentatives and five at-large representatives. In addition, the YLC maintains a statewide network of circuit
representatives chosen from each of the State’s 31 judicial circuits. The network is designed to provide a
liaison between practicing young lawyers on the local level and the Board of Governors, and to promote
statewide communication and participation among young lawyers in the projects and activities of the YLC.
Numerous committees within the YLC are devoted in various ways to serving the bar and the public.

Savalle C. Sims
President
Washington, DC

Jimmy F. Robinson
President-elect
Richmond

Kathleen M. Uston
Immediate Past President
Alexandria

Maya M. Eckstein
Secretary
Richmond

Amy M.P. Van Fossen
Gloucester
1st District Representative

Shari S. Patish
Virginia Beach
2nd District Representative

Shawn A. Copeland
~ Richmond _
3rd District Representative

Kellye Curtis Clarke
Alexandria
4th District Representative

Daniel L. Gray
Fairfax
5th District Representative

George P. Snead
Fredericksburg
6th District Representative

Kelly C. Ashby
Winchester
7th District Representative

Vicki L. Wiese
Roanoke
8th District Representative

M. Brent Saunders
~ Danville )
9th District Representative

Bradley G. Dalton
Hillsville

10th District Representative

Donald M. Haddock Jr.
At-large Representative

Jerry L. Hall
McLean
At-large Representative

Jennifer L. McClellan
Richmond
At-large Representative

Meredith B. Miles
Richmond
At-large Representative

Lesley A. Pate
Washington, DC
At-large Representative
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FINANCIAL ASSISTANCE

Social Security

Social Security is a system enacted by Congress designed to supplement your retirement income. It is not
intended to provide your sole source of income—it merely adds to the pension benefits, savings plans, and
other investments that you will rely on during retirement.

Introduction

Different types of benefits are payable under various provisions of the Social Security Act, but when the
average person uses the phrase “Social Security benefits,” he or she usually means the Retirement, Survivors,
Disability and Health Insurance Program (RSDHI). These are monthly cash benefits paid to you as a retired
or disabled worker; to qualified spouses, children, and parents of retired or disabled workers; and to qualified
widows, widowers, and divorced spouses of workers.

The RSDHI Program is financed largely out of taxes paid by employers and employees. It is an insurance pro-
gram. Benefits received by you and your dependents have been earned by you through your employment and
the taxes collected regularly from your wages. These tax deductions are shown on your paycheck next to the ini-
tials “FICA.” The letters “FICA” stand for “Federal Insurance Contributions Act,” which is the official name for
the federal laws which established the social security program in 1935. These deductions rise periodically. The
money collected from this tax goes into trust funds, and current benefits are paid out of these funds.

General Eligibility

Eligibility for Social Security benefits depends on the length of time you have been working and paying
Social Security taxes. Generally, an individual is eligible for benefits after a lifetime total of ten years in
employment covered by Social Security. “Covered” employment refers to all employment and self-employ-
ment in which the employee and employer are obligated to pay a payroll tax to the Social Security
Administration. The ten years may be calculated by totaling the number of “quarters” worked by the indi-
vidual. A “quarter” is defined as a three-month period; that is, there are four quarters per year. Thus, ten years
of employment is the equivalent of forty quarters.

If you stop working before you achieve the forty quarters necessary to qualify, your quarters will be kept on
record. If you start working again, your quarters will continue to accumulate. In some cases, you may not
need the forty quarters to qualify for benefits. To find out how many quarters you have or how many you
need to qualify, contact your local Social Security Administration Office.

Your Social Security Number

To collect Social Security, you will need your Social Security number. If you have lost your card, or don't
know your Social Security number, you can apply at your local Social Security office. They will ask for iden-
tification, such as a birth certificate for a new card, picture identification for a replacement card, and a mar-
riage certificate or divorce papers if you simply need to change your name.

Senior Citizens Handbook 1



FINANCIAL ASSISTANCE

Retirement Benefits

The amount you receive in Social Security retirement benefits depends on how much income you averaged
over your career. If you made a high amount of income, your benefits will be proportionately greater than if
you had periods of no work or low salary. Your level of benefits is also affected by when you begin receiving
Social Security. If you are eligible for benefits, certain family members can also receive benefits:

e your spouse age 62 or older,

your spouse under 62 if caring for a child under 16 years old or a disabled child,

your former spouse age 62 or older and unmarried (provided you were married 10 years or longer),

children up to age 18,

children age 18-19 if they are full-time students through grade 12,

children over age 18 if child became disabled before the age of 22, and

a widow or widower in certain situations.

When Should You Retire?

Individuals are eligible to receive full retirement benefits at age 65, if they were born in 1937 or before and
they have obtained the necessary work quarters and have worked for the requisite amount of time. It is possi-
ble to obtain benefits at 62 years of age, but the amount you receive will be reduced by about 20%. If your full
retirement age is older than 65 (that is, you were born after 1937), you still will be able to take your retirement
benefits at age 62, but the reduction in your benefit amount will be greater than it is for people retiring now. If
you do not take Social Security at 65 years of age and continue to work, you will receive additional money when
you apply for and receive your Social Security Benefits. Your benefits will be raised by a certain percentage each
year that you delay retirement.

You can also choose to receive Social Security benefits after reaching your full retirement age (age 65 or
older, depending on the year of your birth) and remain at work. When you are 65 or older, you can work and
receive full Social Security benefits with no limit on earnings. If your postretirement earnings are greater than
your earnings in preretirement years, you may be entitled to larger Social Security benefits. Ask your local
Social Security office to recalculate your benefits if your postretirement earnings have significantly increased.

A year before you retire, you should consult with a Social Security representative to help you plan the best
time to apply to get the maximum benefits. There are advantages for some people in retiring at age 62, and
for others it makes sense to wait until later. Your Social Security representative can help you interpret the com-
plex rules.

Note: If you choose to delay your retirement, generally you should still sign up for Medicare at age 65. See
your Social Security office for more details.

2 Virginia State Bar



FINANCIAL ASSISTANCE

Benefits For Your Spouse

Your spouse may be eligible for payments from his/her own Social Security benefits. Your spouse can also
collect approximately 50% of your Social Security if:

« his/her payments are less than 50% of your Social Security, and
« he/she is 62 years or older or caring for your dependent child who is disabled or under 16.

« if the spouse begins collecting his/her own Social Security benefits before reaching full retirement age, the
50% amount of your benefits the spouse receives is permanently reduced by a percentage based on the
number of months before he/she reaches full retirement age.

Survivor’s Benefits

When a fully insured worker or retired worker dies, the survivor’s checks can go to certain members of the
worker’s family:

« widow or widower who is over age 60 (or age 50 to 60 if disabled),

surviving divorced spouse over age 62 and unmarried, (provided you were married 10 years or longer),

widow or widower under age 60 if caring for a child under 16 years old or a disabled child,

unmarried minor and disabled children, and

parent of a deceased worker if parent is 62 or older and was dependent up on the deceased worker for
half of his or her support.

When a fully insured worker or retired worker dies, a small lump-sum death benefit may be paid to an eli-
gible surviving widow, widower, or entitled child.

Disability Benefits

There are benefits for certain disabled persons who are not old enough to qualify for regular Social Security
payments. If you are 31 through 42 years old and are disabled and have worked under Social Security, at least
20 of the credits must have been earned in the 10 years immediately before becoming disabled in order for
you to be entitled to Social Security disability payments. (More credits are required for older persons.)
Younger workers with fewer years working under Social Security also may qualify. For a worker to qualify for
disability benefits, the worker must be unable to engage in any substantial gainful activity due to a physical
or mental impairment that is expected to result in death or has lasted, or is expected to last, for at least 12
months.

An individual is eligible for Social Security Disability Insurance (SSDI) on the date he or she becomes per-
manently disabled. From this date, there is a waiting period of five months before benefits begin. In the event
that an applicant is approved for SSDI after the sixth month of disability, the Social Security Administration
will make a retroactive payment.

The level of monthly disability benefit is determined by the amount of one’s earnings, age at onset of
disability, and date of disability. You may receive an estimate of your benefits through your local Social
Security office.

Senior Citizens Handbook 3



FINANCIAL ASSISTANCE

If you are eligible for SSDI, certain family members also may be eligible for benefits:
 your unmarried children under 18, or under 19 if in high school full-time,
 your unmarried child, age 18 or older, who was disabled before age 22,

« your disabled widow or widower, age 50 or older, provided the disability was stated before your death or
within seven years after your death,

e your spouse, if 62 or over,
* your spouse at any age and caring for a child who is under 16 or is disabled.

There are also benefits for certain needy disabled adults and minors who have not worked under Social
Security or do not have enough Social Security credits to obtain regular social security benefits. The program
is called Supplemental Security Income. If you or your child is disabled, you may be entitled to such pay-
ments. See page 6 for further information on this program.

Applying for Benefits

You may apply for benefits by going to your local Social Security office; calling the toll-free number:
(800) 772-1213 (TTY (800) 325-0778); or accessing the Web site www.ssa.gov. The Social Security
Administration has many free pamphlets and articles to advise you of your rights and duties. They will inform
you on how to apply for benefits and how to receive your benefits. Social Security will also furnish a form
allowing you to check the status of your Social Security account.

Appeals Process for Social Security

If your application for Social Security benefits is denied OR if any of your benefits is reduced or terminat-
ed, you have the right to appeal the decision. The appeals process has four steps: (1) reconsideration, (2)
administrative hearing, (3) review by Appeals Council, and (4) federal court review.

Step 1: Make a written request for reconsideration within 60 days of the date you receive notice of the deci-
sion. If you have been receiving benefits and you receive notice that your benefits are being reduced
or terminated, you must make the request within 10 days so your benefits will continue during the
appeal. A social security representative will help you with your request.

Step 2: If you are not satisfied with the result of the reconsideration, you may appeal again and ask for a hear-
ing before an administrative law judge. Many decisions are reversed after the hearing. You must request
the hearing within 60 days of the date you receive notice of the reconsideration decision.

Step 3: If you disagree with the judge’s decision, you may request a hearing by the Social Security Appeals
Council in Arlington, Virginia, within 60 days of the hearing decision.

Step 4: If the Council refuses to hear your case or decides against you, you have another 60 days to appeal
to a federal district court. At this stage, if not before, you should seek assistance from an attorney.

Winning an appeal at any level may entitle you to receive lost benefits—retroactively to the date of application,
reduction, or termination.

Contact your Area Agency on Aging, Legal Aid office, or the Virginia State Bar Lawyer Referral Service for
attorneys who may provide assistance with your appeal.
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Overpayments

Every month, thousands of Social Security beneficiaries receive documents entitled “NOTICE OF OVER-
PAYMENT.” Overpayment occurs when the Social Security benefits you receive are more than the amount
for which you are eligible. If you receive a notice of overpayment which tells you that you will have to pay
back the money or it will be withheld from your future check, you have the right to appeal that decision. If
you appeal within 30 days of receiving a notice of overpayment, the Social Security Administration will not
reduce your benefits pending the outcome of the appeal. In order to protect your rights, you should request
one or both of the following:

 Reconsideration of Overpayment: You have the right to ask the Social Security Administration to look
at the decision again. Request reconsideration if you feel you were not at fault in causing the overpayment
and if repayment of the money would create a serious hardship for you.

» Waiver of Repayment: You have the right to ask that the Social Security Administration not recover the
overpayment. Request a waiver if you feel no overpayment occurred or if the amount which Social
Security claims is overpaid or wrong.

There are specific forms for each of the above which are available at your local Social Security
Administration office.

Representative Payee

A “representative payee” is a person or organization designated to receive Social Security benefit checks on
behalf of a beneficiary who may not be able to manage his or her own affairs. The representative payee has
the primary responsibility of using the Social Security check for the beneficiary’s basic or personal needs.
Usually, the representative payee is a spouse or other relative, friend, or legal guardian. Institutions, such as
nursing homes and mental health centers, may also be designated to receive Social Security benefit checks on
behalf of a beneficiary.

To have a representative payee appointed for a beneficiary, the Social Security Office must be notified that
the individual is incapable of handling his or her own affairs. The Social Security Administration can then
appoint a payee if it decides that this is in the individual’s best interest. The SSA makes such decisions based
on doctor reports, court decisions, and statements from others who know the beneficiary.

If a representative payee is appointed for you, the SSA must tell you in writing before sending benefits to
the payee. Any appointment may be challenged by appeal. If your representative payee does not use your ben-
efit check for you, the SSA may have to reimburse you. You should immediately contact the SSA with reports
of misuse of benefits.

Direct Deposit

Your Social Security check must be deposited directly into your bank account. In some instances, it is advis-
able to have a separate account solely for Social Security payments, especially if garnishment of your bank
account is at all likely.
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Supplemental Security Income

Introduction

Supplemental Security Income (SSI) is a federal program administered by the Social Security
Administration which provides income assistance to aged, blind, and disabled persons who do not own much
property or have a lot of income. The SSI program provides monthly cash payments to those individuals who
meet income and eligibility criteria. Essentially, the program guarantees a certain income to an individual or
couple. SSI will provide supplemental payments so that the total income for an individual or couple will equal
the guaranteed amount. The SSI program is administered by the Social Security Administration, but it dif-
fers from Social Security retirement or disability benefits because you can get SSI even if you have never paid
into the Social Security system.

Eligibility
You may qualify for SSI on either the basis of age (65 or older) or physical impairment (blindness or dis-
ability).

Under the SSI program, “blindness” is defined as having central visual acuity of 20/200 or less in the bet-
ter eye with the use of a corrective lens, or visual field restriction to 20 degrees or less. See SSI Web site at
www.ssa.gov/notices/supplemental-security-income/text-eligibility-ussi.htm (last modified April 13, 2005).

“Disabled” is defined as inability to engage in any substantial gainful employment due to a physical or men-
tal impairment, which has lasted or is expected to last for at least 12 months or is expected to result in death.
An applicant’s monthly income will affect the determination of whether the applicant is able to engage in
substantial gainful employment. In some cases, however, a blind applicant who can work may still qualify for
benefits.

An individual or couple must satisfy the following asset and income requirements for eligibility:

 An applicant’s assets must total not more than $2,000 for an individual or $3,000 for a couple, after
certain deductions and exclusions are made. See SSI Web site, supra.

» An applicant’s income also must fall below specific limits after certain exclusions and deductions. (Income
limitations vary within states. Call (800) 772-1213 to obtain information on income limits.)

If your resources are over the eligibility limit, you may transfer your assets or spend them down to the
resource level required for eligibility. In order to prove you no longer own the resources, you should keep
receipts and other records of the ways you spend down your resources.

The following assets are NOT counted for SSI eligibility:

 your home and the land it is on;

« household goods and personal property that do not exceed $2,000 in value ($3,000 for a couple);

« the full value of your car if it is needed for employment or medical reasons; otherwise, up to $4,500 in value;
« life insurance if the face value is $1,500 or less;

6 Virginia State Bar



FINANCIAL ASSISTANCE

« money set aside for burial expenses up to $1,500 ($3,000 for a couple);
* burial space for you and immediate family;
« property that cannot be sold.

In some cases, SSI recipients are eligible for other low-income assistance programs, such as food stamps. In
thirty-eight states, SSI recipients automatically are eligible for health benefits under the Medicaid program.

Income

Your “countable” income cannot exceed the current federal benefit rate in order to qualify for SSI. In Virginia,
the 2005 rate for those whose income was solely from wages is $1,243 per month for an individual and $1,823
for a couple; for those whose income is not from wages, the rates are $599 per month for individuals and $889
for couples. All of these rates will increase in later years. If you qualify, the amount of your monthly SSI benefit
will depend on your countable income. Generally, the more income you receive, the less your SSI benefit.

“Income” is money you receive from any source, such as wages, Social Security, pension, and money from
friends and relatives. Income also includes free food, clothing, or housing. Some of your spouse’s income may
also be counted. Certain types of income, however, are not counted for SSI eligibility:

« the first $20 of most income;

the first $65 a month of earnings from employment;

one-half of earnings from employment over $65 per month;

food stamps;

shelter you receive from private nonprofit organizations;
e most home energy assistance.

You can receive SSI and Social Security retirement benefits at the same time. For example, if you were receiv-
ing $300 per month in Social Security retirement benefits, you could receive $190 per month in SSI benefits
(if you had no other income, lived in a one-person household and owned little countable property). This totals
$490 per month because the first $20 of the Social Security retirement income is not counted. For more par-
ticular information (based on where you live), call the Social Security Administration at 1-800-722-1213.

Penalties
Your SSI benefits may be reduced under the following conditions;

« you have unearned income of over $20 a month; this income includes Social Security payments, pension,
gifts, and other unearned money;

« you are living in the home of a friend or relative;

« you live in a nursing home.
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Additionally, an unmarried couple living together may be listed by the Social Security Administration as
“holding out as husband and wife.” When this happens, and both persons are receiving SSI, their checks will
be reduced, if necessary, so that the two checks together will equal the amount that a couple would receive.

There no longer is any SSI eligibility penalty for giving away property. There is, however, still a Medicaid
eligibility penalty in effect. See Medicaid, p. 19.

Applying for Benefits

You can call the Social Security Administration’s toll-free number, (800) 772-1213, and complete an appli-
cation over the phone, or go to your local Social Security office. If you file an application at a Social Security
office, a Social Security representative will assist you with your application. Other agencies, such as your Area
Agency on Aging, may be able to assist you in applying for SSI. Do not delay filing an application if you
think you are eligible, because SSI may only be paid from the date of the application. See what you need to
know when you get Supplemental Security Income (SSI) Publication Number SSA 05-11011.

Appeals Process for SSI

You should receive a decision from Social Security within 60 days of your application. If you are denied
SSI, you may appeal, and you may be represented by a person of your choice at any step in the appeals
process. Your representative does not necessarily have to be an attorney. You and your representative will
receive notices of all decisions on your claim.

The first step in the appeals process is called the reconsideration. You must ask for the reconsideration within
60 days of the date you receive notice of the initial decision. Do not delay appealing because the process takes
a long time. If you have been receiving benefits and you receive notice that your benefits are being reduced or
terminated, you must make the request within 10 days so your benefits will continue during the appeal. A Social
Security representative will help you with your request. If you are not satisfied with the result of the reconsider-
ation, you may appeal again and ask for a hearing before an administrative law judge. Many decisions are
reversed after the hearing. You must request the hearing within 60 days of the date you receive notice of the
reconsideration decision. Again, you should appeal immediately. Further appeals of the administrative law
judge’s decision are to the Appeals Council and to federal district court. You may want to contact the area
Agency on Aging or Legal Aid office for assistance with your appeal or questions about SSI.

Overpayments

It is not uncommon for SSI recipients to receive a notice from the Social Security Administration that they
have been overpaid. Do not panic if you receive such a notice. You may not have to repay the money or you
may be able to repay as little as $10 a month. You have the right to appeal if you do not believe you were
overpaid. If you appeal within 30 days of the date on your overpayment notice, your benefits will continue
during the appeal. Even if you did receive the overpayment, you may not have to pay it back if you were with-
out fault in causing the overpayment and you are financially unable to pay it back. You must file a request
for waiver of the overpayment with Social Security if you feel the overpayment was not your fault. Your local
Legal Aid office may be able to help you get a waiver. Social Security may withhold as little as $10 per month
from you checks even if you were at fault. You must talk to a Social Security representative about this.
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Pensions

Introduction

For many individuals, pension plans provide an important supplement to savings and Social Security ben-
efits and thus serve as a vital part of retirement income. Consequently, learning about pension plans and how
they operate may prove to be a valuable safeguard before and at retirement.

A pension plan allows certain workers to defer compensation in order to earn benefits which are received
upon retirement. While law does not require employers to provide pensions, approximately half of all private
employers and most government agencies offer some type of pension plan that pays benefits to those retired
persons who meet certain eligibility requirements.

Pension Eligibility

A worker must meet eligibility requirements before he or she may participate in a pension plan. Under the
Employee Retirement Income Security Act of 1974 (ERISA), an employee must (with some exceptions) be
allowed to begin participation in his employer’s pension plan if he or she is 21 years old or older and has
worked for that employer for one year or more. ERISA defines a “year” as a 12-month period in which the
worker has worked at least 1,000 hours. See 29 U.S.C. §1052(a)(3)(Supp. 1 2000).

Once an employee becomes eligible to participate in the pension plan, the worker begins earning pension
credits which serve as the basis upon which pension benefits are awarded. The rules of the pension plan will
specify how many years of work are required for an employee to become vested. To be “vested” means that
you have a legal right to collect the pension when you retire. See id. §1053 Usually, it takes between five and
seven years of service with your employer to become fully vested. A vested employee does not lose the right
to receive pension benefits even if he or she switches jobs, is fired for misconduct, or has a break in service.

Types of Pension Plans
Generally, there are two types of pension plans: (1) defined benefit plans and (2) defined contribution plans.

A defined benefit plan specifies how much in benefits the plan will “pay out” to a retiree. It is the most
common type of plan for larger employers and gives a retired worker a fixed monthly amount as described in
the plan.

A defined contribution plan specifies how much money the employer, employee, or both will “pay in” to
the plan each year for the employee. With this plan, your contributions are fixed but your benefits may vary
according to your contributions and what those contributions have earned over the years. There are several
types of defined contribution plans including the following:

* Profit-sharing plans:
employer contributes an amount up to 25% of participant’s compensation;

» Employee stock ownership plans:
employer’s contribution is made in the form of company stock;
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* 401(k) plans:
employee may elect to defer a portion of his or her income and place the money in an individual prof-
it-sharing plan account. The employer may also contribute to the employee’s individual account.

Pension Rights

In 1974, the Employees Retirement Income Security Act (ERISA) was enacted to increase protection for
workers’ pension plans. ERISA sets minimum standards for pension plans, and guarantees that pension rights
cannot be unfairly denied or taken from the worker. If you work for a private employer that offers a retire-
ment plan, ERISA requires that pension plan rules be in writing in the Summary Plan Description (SPD).
The summary should include the following:

e who is eligible to participate;

 how benefits are determined;

« the age at which you can start receiving benefits;

e who administers the plan;

e claims procedures.

You have the right to receive this information from the plan office within 30 days of your request for it.

In addition to your right to the SPD, you are entitled to receive a statement of your “personal benefit
account,” which explains how many benefits you have and what benefits you have vested. To be “vested”
means that you have a legal right to collect the pension when your retire. Usually, it takes between five and
seven years of service with your employer to become fully vested. So, if you leave your place of employment
after you are fully vested, all of your benefits are still yours. If, however, you leave before becoming fully vest-
ed, you lose the unvested portion of your pension benefits.

Under ERISA, employers are prohibited from discharging an employee for the purpose of preventing the
employee from receiving a pension. If this happens to you, you have the right to file suit in federal court. You
will have to prove that the motivating factor for the discharge was the employer’s intention to prevent pay-
ment of your pension benefits. You could potentially recover lost wages and benefits, plus attorneys’ fees.

Breaks in Service

A break in service (time away from work) may have the effect of canceling pension credits earned prior to
the “break.” Therefore, it is important that you learn and understand the break-in-service rule of your pen-
sion plan. Under ERISA, an interruption in employment cannot count as a break in service unless the work-
er has worked less than 500 hours during the year. If a break in service occurs, the worker loses previously
earned credits only if the number of consecutive years of break equals or exceeds the greater of 5 or the num-
ber of years of credited work prior to the break. Fully vested benefits are not lost by any break in service.

Benefits for Workers’ Spouses

For workers who retire after January 1, 1976, most pension plans must provide for a “joint and survivor
annuity.” This means that the employee may select to have higher benefits that stop at his or her death or a
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lesser benefit that continues for as long as either the worker or his/her spouse is alive. The amount paid to
the surviving spouse can be as low as one-half of the amount the couple received while both were living.

The Retirement Equity Act of 1984 (REA) contains several provisions affecting the rights of homemakers,
widows, divorced women, and working wives to receive private pension benefits after their spouse’s death.
(Note: REA is sex neutral and can help men as well.) The REA requires that both spouses give written con-
sent in a notarized form before survivor’s benefits may be waived.

Protection of Pension Funds

Under ERISA, a worker is protected from loss of benefits due to the employer’s going out of business, acqui-
sition of the worker’s company by a new employer, or amendment or termination of the pension plan.
Additionally, ERISA requires the trustees of the pension plan to do the following:

« discharge their duties solely in the interest of the pension plan beneficiaries (employees);
* act carefully, skillfully, prudently, and diligently in administering the pension plan;

« diversify the pension trust fund investments to avoid large losses;

« operate the pension plan in accordance with the plan rules.

The Federal Pension Benefit Guaranty Corporation (PBGC) guarantees payment of vested retirement ben-
efits under most defined benefits plans in certain situations, such as a company’s bankruptcy. Benefits above
a set level are not insured. (Note: Defined contribution plans do not receive this protection.)

Appeals

If your pension application is denied, you have the right to be notified, in writing, of the specific reasons
for the denial. You also have the right to a full review of the denial by the trustees. If you feel you have been
wrongfully denied pension benefits, you should promptly seek legal assistance to determine whether an
appeal is in order.

In the event of an appeal, documentation of communications with your pension plan administrator will be very
helpful. Therefore, it is very important that all your communications with your pension plan administrator be put
in writing and sent via certified mail, return receipt requested.

Veterans’ Benefits

Issued subject to a review of eligibility, numerous benefits are offered by the federal government to quali-
fied veterans. These benefits include medical and dental care, compensation for service-connected disabilities,
pensions, treatment for alcoholism and drug addiction, home and education loans, life insurance if retained
upon discharge from active duty, and limited burial benefits. Medical care also is available on a priority basis
to veterans with nonservice-connected disabilities. Additionally, medicines and hospital care may be available,
subject to a means test which considers financial and insurance status, on a priority basis to veterans with
nonservice-connected disabilities.
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Eligibility

To be eligible for service-connected pension benefits, the veteran must have been disabled by injury or dis-
ease incurred in or aggravated by active service in the line of duty. The disability can be the result of injury,
disease, or of Veterans’ Administration (\VA) health care. The amount of disability compensation is based on
the degree to which the veteran is disabled by the service-connected condition. The minimum rating to
receive compensation is 10% disabled.

A veteran may be eligible for nonservice-connected pension benefits if:

« the veteran is permanently and totally disabled so that gainful employment is impossible;
« the veteran has served at least one day during a period of war; and

« the veteran meets the prescribed income and net worth limitations.

Dependents of a disabled veteran also may be eligible for benefits. A veteran’s spouse, widow or widower,
child, and dependent parents may be able to receive medical care, education benefits, home loans, pensions,
and death benefits. Additionally, spouses and parents of veterans may get an allowance for nursing home
expenses or for the expenses of a caregiver if the relative is helpless.

Relationship of VA Income to Social Security Benefits

Your Social Security Disability Insurance (SSDI) or retirement benefits will not be reduced if you receive
service-connected VA benefits. If you receive Supplemental Security Income (SSI), however, your VA bene-
fits will be considered income. Therefore, in order to avoid overpayment, be sure to report all VA income to
the Social Security Administration if you receive SSI.

If you receive a nonservice-connected pension, you must report all income and changes in income to the
VA. A pension is reduced by receipt of SSDI or Social Security, but it is not reduced by SSI.

Applying for Benefits

To apply for benefits, contact your local office of the Department of Veterans Services by calling
(800) 827-1000.

Right to Appeal

Should a veteran disagree with a VA decision regarding the application for benefits, the decision may be
appealed to the Court of Veterans Services. Appellate assistance may be obtained from a regional office
Department of Veterans Services. An attorney may assist with an appeal, but federal law restricts attorneys’
fees for such representation to $10. If legal assistance is heeded and cannot be readily found, a local legal ser-
vices office or a lawyer referral service might be helpful. Various independent veterans' organizations such as
the American Legion, Veterans of Foreign Wars, and the Vietnam Veterans of America, may also be of assis-
tance in the preparation of a claim application or with an appellate review.
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Railroad Retirement Act Benefits

The Federal Railroad Retirement Act offers retirement and disability annuities for qualified railroad
employees, spousal annuities for their wives and husbands, and survivor benefits for the families of deceased
employees who were insured under the Act. These programs are administered by the United States Railroad
Retirement Board and are very similar to Social Security benefits; eligibility is determined in much the same
manner. If both railroad and Social Security benefits are payable, however, the railroad benefits may be
reduced.

For more information, contact or visit the following:

U.S. Railroad Retirement Board
Roanoke, Virginia, District Office
210 First Street, Room 460

P.O. Box 270

Roanoke, VA 24002

Telephone: (540) 857-2335

U.S. Railroad Retirement Board
Richmond, Virginia, Branch Office
700 Center Building

704 East Franklin Street, Suite 232
Richmond, VA 23219

Telephone: (804) 771-2997

Railroad Retirement Helpline
(800) 808-0772

Also available upon request from the United States Railroad Retirement Board offices is an information
pamphlet entitled Railroad Retirement and Survivor Benefits. This pamphlet describes the retirement and
disability annuities provided for employees under the Railroad Retirement Act and the benefits available to
their spouses and survivors. Medicare, unemployment and sickness insurance payments, and other benefits
paid by the Railroad Retirement Board are described in separate pamphlets.

The Food Stamp Program

Introduction

With food costs rising ever higher, millions of older Americans on fixed incomes have difficulty obtaining
food “basics” necessary for a proper diet. If you meet the income guidelines, the Food Stamp Program may
be able to help you stretch your food budget. As the name suggests, the Food Stamp Program, administered
by the federal government, provides funding for food, as well as plants and seeds to grow food. The Food
Stamp Program explicitly excludes by regulation such nonfood items as alcoholic beverages, pet food, vita-
mins, medicines, tobacco, and cigarettes.
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Food Stamp Myth

Many think that the Food Stamp Program is only designed to help the desperately poor. This is not true.
As of October 2004, a single person is allowed up to $1,009 gross income monthly. A couple may make as
much as $1,354 gross income per month, and a family of four may earn up to $2,043 gross income per
month, and still qualify for allotments of food stamps. Any household of two persons, one of whom is either
elderly or disabled, may earn up to $1,041 net income per month, and a household of four persons contain-
ing at least one disabled or elderly member may earn up to $1,571 net income per month and still be eligi-
ble for food stamps. Recipients of food stamps also may own a car, a home of any value, as well as income-
producing property, subject to some restrictions.

Households may own up to $2,000 in liquid resources, and households with at least one member who is
60 or older or is disabled may have liquid resources valued to $3,000 or less. The Food Stamp Program eval-
uates only liquid assets. Personal belongings, household items, vehicles, life insurance, and burial sites are
excludable resources. Households that receive Temporary Assistance for Needy Families (TANF),
Supplemental Security Income (SSI), or other General Relief (GR) are eligible for food stamps without other
limitations applying. There may be limitations for those individuals who receive TANF or SSI but live with
other members of the household who do not receive such assistance.

Applying for Food Stamps

To apply for food stamps, visit your local department of social services (ldss), request an application by
phone, or ask someone to get an application for you. Be sure to fill in the form completely. Each county and
city in Virginia has its own social service agency. The phone numbers and addresses are in your telephone
book. The Virginia Department of Social Services (DSS) has links to addresses and phone numbers for all
local agencies in Virginia. The DSS Web site may be accessed at www.dss.state.va.us. If your household has lit-
tle or no money and needs help right away, let the Food Stamp office know. You may be eligible under the
“expedited service” rules to receive food stamps within seven days of the application date if you are classified
as homeless or are a member of a low-income family.

Because benefits for a month are prorated based on the day of the month the application is filed, it’s impor-
tant to get a signed and dated application to your local agency, even if you can't come in or stay for an inter-
view that day. If you are unable to visit the office because of age, disability, work hours or transportation dif-
ficulties, you may ask an authorized representative to apply for you, or you may request a telephone inter-
view. You may visit the DSS Web site, and determine if you are eligible by using the prescreening tool avail-
able there.

After you have turned in your application, a worker will hold a confidential interview with you or another
member of your household at the DSS office. If no one in your household can go, an adult friend or relative
who knows your circumstances may go for you. If you are 65 or older, disabled, or suffer other hardships
and cannot go to the food stamp office, let the office know. A worker will arrange to interview you at home
or by telephone.

When you visit the agency, be sure to have verification of the following with you:
« identify;
e income, both earned and unearned:;
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« shelter expenses—rent or mortgage, taxes, utility bills;

» medical expenses for any elderly or disabled persons in your household;
« dependent care expenses;

« court-ordered child support.

Having the verifications with you will facilitate the process.

Eligibility

You must reside in the area and be a U.S. citizen or lawfully admitted alien, and register for work unless
you are over 60 or meet other exemptions. Bring proof of countable assets to the interview to expedite
your case. In most cases, your house and surrounding lot, one car, household goods and personal belongings,
and life insurance policies will not be counted as resources. You must provide proof of your Social Security
number.

A “household” (See 7 U.S.C. § 2012 (i)(1)(Supp.l 2000)) is defined as:

« a person or group of persons living alone; or

* a person or group of persons living with others but usually purchasing and preparing meals separately, or
* a group of individuals who live together and customarily purchase food and prepare meals together.

Only households with net monthly incomes below the allowable limits may qualify for food stamps. These
limits go up with increases in the size of the family and are adjusted twice yearly to reflect changes in the cost
of living. Persons who are caretakers of minor children may apply for and receive food stamps as separate
households and share the same residence. Persons with earned income must file monthly report forms with
the local Food Stamp office. All persons, except for those who are disabled or elderly, will have their allotted
food stamps determined retrospectively. For example, a person’s income and expenses for March will deter-
mine the allotment for May. You may prove your income by recent pay stubs, information given by your
employer, pension information, and benefit letters from the Social Security or Veterans’ Administration.
Check with your local Food Stamp office to determine current allowable income for your household.

After adding income of all members of the household, the worker can subtract certain deductions such as
the standard deductions for every household ($134 for a household of 4 or more, $153 for 5 or more, and
$175 for 6 or more), a 20% deduction for earned income, dependent care (including care for disabled adults),
and high-housing costs. Proof of these expenses may include bills or records of payment of rent or mortgage,
house insurance, property taxes, electricity, gas, oil, sewerage, telephone, and water.

If you are eligible for food stamps, you should receive your stamps no later than 30 days from the date you
first applied. If you do not qualify, a written notice will explain why. If your local office requires you to pick
up your stamps but you cannot, arrange to have someone that you have named pick them up for you.

Be sure to report any changes in your household’s circumstances by calling your caseworker or sending in
the form provided by the Food Stamp office. If you receive extra food stamps because you have not reported
a change, you will owe the Food Stamp Program the value of these stamps.
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What to Do if Refused

If you think that your application has been wrongly denied or that you have not received the right amount
of food stamps, you should tell the Food Stamp office right away. If they disagree with you, you have the right
to request a review by a hearing officer.

You may have a friend or relative attend the hearing with you, or you may wish to obtain the services of a
legal aid or private attorney.

In some cases, you can continue to receive your regular allotment of food stamps while you await the hear-
ing officer’s decision. If the hearing officer decides in your favor, you will receive the correct amount of food
stampes. If the decision is in favor of the Food Stamp office, you will be asked to repay the value of any stamps
you were not entitled to receive.

Federal Tax Relief

Federal Income Taxes

Certain types of income are taxed, while others are not. For example, gifts and interest earned on certain
municipal bonds are not taxed. Salary and wages, payments from a pension plan, and investment income are
forms of taxable income. If your income exceeds a certain level, your Social Security payments may be tax-
able for federal income tax purposes. Included in the instructions for the IRS Form 1040 is a worksheet that
will help you figure whether any part of your Social Security payments is taxable.

When you file an income tax return, you are allowed a personal exemption, unless you are eligible to be
claimed as a dependent by someone else. In some instances, you are allowed additional exemptions if you
provide primary support for a dependent (such as a parent, child, or grandchild).

Federal Income Tax Credit
You may be eligible for a 15% tax credit if your income does not exceed the specified level, and:
 you were 65 years of age before the close of the tax year; or
 you are permanently and totally disabled.

This credit will reduce the tax you owe, but it will not result in a refund. Contact your tax advisor or local
IRS office if you think you may be eligible for the federal tax credit. The IRS also provides publications, such
as Older Americans Tax Guide and Credit for the Elderly or the Disabled, which provide helpful tax information.

Earned Income Credit

You may be eligible for the Earned Income Credit if you are working and you have a child or grandchild
who lives with you. The tax credit is available to anyone who maintains a home for himself and a child who
is under the age of 19, a student, or disabled. The credit is available only if you have less than the specified
level of income. Earned income for this tax credit includes salaries, tips, and earnings from self-employment.
Pension and annuity payments are not included. This tax credit may reduce the tax you have to pay and may
even result in a refund.
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Taxpayers Who Are Blind or Older than 65 Years

For taxpayers who elect not to itemize their deductions, an additional standard deduction is available for
individuals who are blind or over the age of 65. The additional standard deduction is available in addition to
the basic standard deduction available to all nonitemizing taxpayers. Individuals who are both blind and over
the age of 65 may claim two additional standard deductions. Each additional deduction is $950 ($1,200 if
single or head of household).

The additional standard deduction for blindness may be claimed if:
« your central visual acuity doesn't exceed 20/200 in your better eye with glasses or contact lenses; or

« your field of vision is limited such that your visual field extends no more than a 20-degree angle, and you
submit a statement from your eye doctor or optometrist certifying the above. Consult your tax preparer
for further information about qualifying for the additional standard deduction for blindness.

Medical Expenses

If you itemize your deductions on your tax return, you should consider your medical and dental expenses.
Medical expenses are deductible if they account for more than 7.5% of your adjusted gross income.
Deductible medical expenses include the following:

« doctor and hospital bills;

* health insurance costs (Note: Medicare Part B premiums are deductible; the basic cost of Medicare Part
A is not deductible unless voluntarily paid by the taxpayer for coverage)

* prescription medicines and drugs;

* hearing devices and glasses;

 nursing help;

 equipment (such as elevators for the physically disabled);

e transportation costs to and from medical care;

* long-term care and nursing home expenses, if the home is necessary for medical care.
For more information, contact your local IRS office or your tax advisor.

Sale of Principal Residence

The Taxpayer Relief Act of 1997 repealed the one-time $125,000 exclusion of income from the sale of a
principal residence by taxpayers age 55 or over. The Taxpayer Relief Act replaces this provision with an exclu-
sion of up to $250,000 (or $500,000, in the case of married taxpayers filing a joint return) of income real-
ized on the sale or exchange of a principal residence by a taxpayer, regardless of age.

To be eligible for the exclusion, a taxpayer must have owned the residence and occupied it as a principal
residence for at least two years during the five years before the date of sale. The exclusion is not a one-time
exclusion, but generally is available no more frequently than once every two years.
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Medical Savings Account (MSA)

The Balanced Budget Act of 1997 created a new type of Medical Savings Account (MSA) for individuals
on Medicare. For tax years beginning after December 31, 1998, Congress authorized a pilot program that
permits eligible seniors to establish MSAs called “MedicarePlus Choice MSAs.” These MSAs must be used in
conjunction with a MedicarePlus Choice MSA health plan, which requires a certain deductible to be satis-
fied before a senior citizen’s medical expenses are reimbursed. The Secretary of Health and Human Services
will make tax-free contributions to the MSA from Medicare trust funds equal to the deductible amount under
the account owner’s MedicarePlus Choice MSA health plan coverage. The account owner may use the MSA
to pay for qualifying medical expenses, with no tax imposed on withdrawals for such purposes.

Long-Term Capital Gains

The maximum tax rate on long-term capital gains is reduced to 15% for most property disposed of after
May 5, 2003 (to 5% percent for taxpayers in 10% or 15% bracket). There are holding period rules, so con-
sult your tax advisor.

Estate and Gift Tax Exemption

Under the Economic Growth and Tax Reconciliation Act of 2001, the estate and gift tax credit excludes up
to $1,500,000 of a decedent’s estate for decedents dying, or gifts made, in 2005, and gradually increases the cred-
it applicable to estate taxes to $3.5 million by 2009. The Act completely repeals estate taxes in 2010. In 2011,
however, the credit is reduced to $1million. Note: Congress is constantly considering changes to estate taxes, includ-
ing the possible elimination of the tax, so these amounts may change in the future.

Other Important Tax Changes

Other important changes in the federal tax structure occur frequently and affect individuals, families, busi-
nesses, and investors. For instance, the tax rates for 2004 income were reduced for many people, and the stan-
dard deduction for most joint filers was increased to $9,700. Tax advisors are needed to analyze many of the
changes.

Real Estate Tax Reductions for the Elderly

Many local political subdivisions (counties and cities) offer elderly property owners a reduction in their real
estate taxes. The rate of reduction and qualifications vary from place to place, so call your local finance depart-
ment, commissioner of revenue, or real estate tax assessor’s office to obtain an application which must be filed
annually.
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Medicaid

Introduction

Medicaid is a cooperative federal-state program which provides health care services to the poor of all ages.
The program is administered by state agencies, and thus the regulations governing Medicaid vary within the
states. In Virginia, the program is administered by the Department of Medical Assistance Services (DMAS).
At the federal level, Medicaid is administered by the Centers for Medicare and Medicaid Services (CMS).

Medicare and Medicaid frequently are mistaken for one another, but the programs serve two different pop-
ulations. Note the following differences between Medicaid and Medicare:

Medicaid is a joint state and federal program for public assistance recipients and other medically indigent
adults and children. Medicaid was designed to meet the medical needs of low-income uninsured individu-
als, and therefore, the elderly often must spend down a major part of their assets before they are eligible for
Medicaid benefits.

Medicare is a federal medical benefits program that is financed through the Social Security system and is
primarily for the elderly, but also covers some or certain disabled persons.

Eligibility
Among the people eligible for full Medicaid benefits are Supplemental Security Income (SSI) recipients and

other persons who are age 65 or greater, are blind or disabled (according to Social Security disability stan-
dards) and who meet certain income and asset limitations. Medicaid benefits include:

» Medicare Part B premiums, deductibles, and coinsurance;
* inpatient hospital services with limitations and deductibles;
 outpatient hospital and rural health clinic services;

e nursing home care;

« physician services;

e transportation;

* long-term care alternatives, such as personal care services;
 x-ray and laboratory services;

« home health care services;

* clinic services;

e prescription drugs;

» medical supplies and equipment in limited circumstances;
« physical therapy and related services; and

e emergency hospital services.

Among the people eligible for limited Medicaid benefits are:
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e Qualified Medicare Beneficiaries (QMBs)—certain elderly and disabled persons entitled to Medicare
Part A whose annual income is at or below the national poverty level and whose resources are very lim-
ited. Medicaid will pay the Medicare Part A deductibles and coinsurance and the Part B premiums,
deductibles, and coinsurance for QMBs.

 Specified Low-Income Medicare Beneficiaries (SLMBs)—certain elderly or disabled persons entitled
to Medicare Part A whose annual income is no greater than 120% of the national poverty level and whose
resources are very limited. Medicaid will pay the Medicare Part B premium for SLMBSs.

e Qualifying Individuals (QIls)—certain elderly or disabled persons entitled to Medicare Part A whose
annual income is greater than 120% but no more than 135% of the national poverty level and who are
not otherwise eligible for Medicaid benefits. Medicaid will pay the Medicare Part B premium for Qls.
This benefit is not an entitlement but is available on a first-come, first-served basis, as funds permit.

Applying for Medicaid

Applications for Medicaid are accepted by the local department of social services. The Department of Social
Services requires personal information about the applicant, as well as information about property owned,
bank account balances, stocks and bonds, income, and medical bills.

Resource Limitations

In determining Medicaid eligibility, resources are categorized as either countable or noncountable.
Countable assets are used to determine Medicaid eligibility and include those assets for which there is a
meaningful possibility that they could be sold or otherwise converted into cash. Among countable assets are
bank accounts, stocks, Individual Retirement Accounts, deeds of trust, or real property other than the home.
Noncountable assets are those assets which are not counted in determining the resources available to a per-
son for purposes of qualifying for Medicaid treatment. Noncountable assets include the following:

 your home;
« personal effects, including clothing, jewelry, photographs;

 household furnishings, such as furniture, paintings, appliances, and electronics that are exempt only
while being used in the applicant’s home;

e one automobile;

« property essential to the institutionalized person’s self-support;
« some life insurance policies;

 some burial funds and cemetery plots;

e some irrevocable trusts and purchases.

Transfer of Assets

When an individual applies for Medicaid, he or she will be asked to disclose any property transfers made
within the last 36 months, or if you have set up a trust fund, the last 60 months prior to application.
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Intentional reduction of assets in order to qualify for Medicaid, by putting assets into a trust, giving them
away, or otherwise disposing of them without receiving compensation of a like value can cause ineligibility
for Medicaid coverage of long-term care services. The penalty period depends on the value of the asset trans-
ferred, how long ago the transfer occurred, whether compensation was received, plus other factors. Therefore,
before any transfer of assets is made, consultation with an attorney knowledgeable about Medicaid matters is
suggested.

Medicaid and Long-Term Care

Medicaid is the largest single payer of long-term care services. Many individuals of substantial means even-
tually spend their money and then seek coverage through the Medicaid program. Medicaid covers care in
nursing facilities and in community alternatives allowed by waivers to federal rules. It is important to advise
a nursing home or home for adults when planning for admission if you expect to apply for Medicaid within
six months of entering, because preadmission screening must be conducted in order to verify that the intend-
ed care is medically appropriate.

If you are single and require long-term care, you most likely will be expected to pay a portion of your
income toward your cost of care, retaining an amount for personal needs, with Medicaid making up the dif-
ference each month. For married people, if a spouse is institutionalized, income assets are treated differently
in order to prevent the spouse living at home from becoming impoverished.

You may request a Medicaid resource assessment before you file an application for Medicaid, if you have
not done so previously. At the time you file a Medicaid application, a resource assessment will be performed.
Although the income of your spouse is not deemed to be yours, married persons are considered to have avail-
able to them all resources held by their spouses. For Medicaid to assess your resources, you must list all your
assets, which will be categorized as either countable or noncountable. Noncountable assets are assets which
you may retain. Some noncountable assets are your home, automobile, personal furnishings, cemetery plots,
some funds set aside for burial, and some life insurance policies. Countable assets are assets which are legally
available to you. You must spend all but $2,000 of your countable assets before you will be eligible for
Medicaid under current law. If you are married and require institutional care, you will be referred to as the
“Institutionalized spouse,” and your well spouse will be referred to as the “community spouse.” The commu-
nity spouse will receive a notice of Medicaid resource assessment which will state the protected resource
amount for the community spouse. The protected resource amount is the minimum value of assets that the
community spouse may retain and protect from the necessary resource reduction before the institutionalized
spouse achieves eligibility. This amount may be raised by a court order.

There is no strict income limit for individuals receiving nursing home care, if the individual’s income is less
than the average monthly private pay rate for care in a nursing home. If you are a Medicaid applicant to
whom an income limit applies and your income is above the Medicaid limit, you may be placed on a spend-
down. Once eligible for Medicaid, you will be entitled to maintain a small amount of income for personal
needs. If you are married, your spouse will be entitled to keep all of his or her income and may be entitled
to keep a portion of your income as well.

The scope of Medicaid services depends on the type of eligibility that a person meets. For SLMBs, coverage
is limited to payment of the Medicare Part B premium amount. For QMBs, coverage includes the Medicare
coinsurance and deductibles for Part A, in addition to Part B premium, coinsurance and deductible amounts.
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For full coverage, Medicaid includes doctor visits, hospital inpatient and outpatient care, drugs,
X-rays, lab tests, transportation to medical services, and prescription drugs. Long-term care can be offered in
rehabilitation hospitals, nursing facilities, or community alternatives including adult day care or in-home aides
as needed.

Appeals

If you feel you have been unfairly denied Medicaid eligibility, you have the right to appeal the denial within 30
days. To file an appeal, write to the Appeals Division at DMAS, 600 East Broad Street, Suite 1300, Richmond,
Virginia 23219. In making the choice to appeal, you may wish to obtain the advice of legal counsel.

Conclusion

Medicaid rules are very complex, and detailed rules exist for such items as what constitutes countable
income and assets, when property transfer is a potential bar to receipt of services, and whose income and
resources will be used against what financial standards. For specific guidance, particularly regarding estate
planning and long-term care, you may wish to contact an attorney who practices in the area of elder law.

Medicare

Introduction

Signed into law in 1965, Medicare is a federal health insurance program for people 65 years of age and
older. While it is the primary source of publicly funded health care for the elderly, people with permanent
kidney failure, as well as certain younger disabled people, are also eligible to receive Medicare benefits. The
program is administered by the Centers for Medical and Medicaid Services (CMS) which works with the
Social Security Administration for enrolling people in Medicare and collecting Medicare premiums.

Medicare Has Two Parts

Medicare has two parts: (1) Part A covers inpatient care in hospitals and skilled nursing facilities, as well as
hospice care and some home health care (but not custodial or long-term care); and (2) Part B, covers doctors’
services, outpatient hospital care, and some other services such as physical and occupational therapy and some
home health care.

Most individuals become eligible for Medicare at age 65. There is no monthly premium for enrollment in
Part A, but there is a monthly premium for enrollment in Part B ($66.60 as of 2004). You may enroll in Part
A without enrolling in Part B.

Applying for Medicare

To receive Part B Medicare benefits, you must apply at a local Social Security office. The initial enroliment
period begins three months before the month you reach age 65 and ends three months after the month you
turn 65. If, however, you are already receiving social security or railroad retirement benefits, you will auto-
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matically be enrolled in Medicare Part A and Part B on the first day of the month in which you become 65.
If you do not want to be enrolled in Part B, you may “opt out” of this coverage by following the instructions
that come with your Medicare card.

If you do not enroll in Medicare (or are not automatically enrolled) during the initial enrollment period,
you may still apply between January 1 and March 31 of each calendar year. The cost of your Medicare Part
B coverage, however, will increase by 10% for each year that you delay enrolling.

Medicare Part A: Hospital Insurance

Medicare Part A helps pay for covered services received in a hospital or skilled nursing facility following a
hospital stay, or from a home health agency or hospice program.

You are eligible for Part A if:
 you are 65 or over or qualify for Social Security retirement benefits, or railroad retirement benefits;

« you are disabled and have been receiving Social Security disability benefits or Railroad Disability bene-
fits for the past 24 months;

« you are receiving dialysis or need a kidney transplant because of permanent kidney failure;
* you are age 65 or over and do not meet any of the above requirements, but you pay a Medicare premium.

Inpatient Hospital Care

Part A helps pay for a semiprivate room, meals, general nursing and other hospital services and supplies.
This includes care in “critical access hospitals” (a small facility that provides services to persons in rural areas)
and mental health care. Inpatient mental health care in a psychiatric facility, however, is limited to 190 days
in a lifetime.

Skilled Nursing Facility Care

A skilled nursing facility differs from a nursing home. It is a facility that primarily furnishes skilled nursing
and rehabilitation services. (Note: Many nursing homes have specialized skilled care units.) Skilled care is to
be distinguished from basic personal or custodial care, such as assistance in walking, getting in and out of
bed, eating, dressing, bathing, and taking medicine. Medicare Part A will not pay for custodial care if that is
the only kind of care you require.

After a related three-day inpatient stay, Medicare Part A will pay all of the cost for the first 20 days in a
skilled nursing facility and part of the cost for days 21-100. It pays none of the cost after 100 days.

Home Health Care

This is covered under both Part A and Part B of Medicare. It includes part-time or intermittent skilled
nursing care and home health aide services, physical and, occupational therapy, speech-language
therapy, medical social services, durable medical equipment (such as wheelchairs or hospital beds), and
medical supplies.
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A hospital stay is not needed to qualify for the home health benefit.

Hospice Care

For people with a terminal illness, Medicare covers the following hospice services:

physician services;

nursing care;

medical appliances and supplies;

drugs (for pain and symptom relief);

short-term inpatient care;

medical social services;

physical and, occupational therapy and speech-language pathology services; and
dietary and other counseling.

Blood

Part A also pays for pints of blood that you receive at a hospital or skilled nursing facility during a
covered stay.

Medicare Part B: Medical Insurance

Medicare Part B pays for many medical services and supplies, but most importantly, it provides coverage
for your doctors’ bills. The full range of benefits includes:

physicians’ services;

outpatient hospital services;

X-rays and laboratory tests;

certain ambulance services;

durable medical equipment, such as wheelchairs and hospital beds, used at home;
services of certain specially qualified practitioners who are not physicians;
physical and occupational therapy;

speech-language pathology services;

outpatient mental health care;

mammograms and Pap smears;

home health care if you do not have Part A,;

blood; and

Second surgical opinions.
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Part B generally does not cover outpatient prescription drugs. See Medicare Prescription Drug Plans, p. 28.

Medigap and Medicare Supplemental Insurance

Introduction

Under Medicare Part B, the patient pays a $110 deductible each calendar year Medicare then pays 80% and
the patient pays 20% of most covered services, except for outpatient mental health care, where each pays 50%.
Insurance policies may be purchased to cover items like prescription drugs, the Medicare Part B coinsurance,
and custodial nursing home care. There are a variety of private supplemental insurance policies available to help
pay health care expenses. You may choose from the following types of coverage:

» Medigap—policies which provide coverage for some services not covered by Medicare;

managed care plan—plans which allow you to purchase health care services for fixed charges;

long-term care insurance—policies which pay for nursing home or home care;

continuation or conversion of an employer-provided or other policy you have when you reach 65;

hospital indemnity policies—policies which pay for each day of inpatient hospital services; and

specified disease policies—policies which pay only when you need treatment for the insured disease.

You may also qualify for full Medicaid benefits or limited Medicaid assistance in paying Medicare costs.
See Medicaid Eligibility, p. 19.

Medigap

Medigap insurance is specifically designed to “fill in the gaps” of Medicare coverage. In order to make it
easier for the consumer to choose the appropriate Medigap policy, the National Association of Insurance
Commissioners (NAIC) devised and promulgated ten standard Medigap packages of benefits which are
labeled “A” through “J.” Each package incorporates different benefits. All states (except Minnesota,
Massachusetts, and Wisconsin) limit the number of different Medigap policies that may be sold to no more
than the ten standard Medigap plans.

Plan A is known as the Basic Plan, and must be included in every Medigap policy now offered for sale. Plan
A includes all coinsurance for a hospital stay for the 61st to the 150th day, all charges for an extra 365 days
in the hospital and also takes care of the deductible under Part A for the first three pints of blood. Medicare
Part B pays 80% of the physician’s allowable charges. For those who have this coverage, Plan A also pays the
remaining 20%.

All plans except Plan A and Plan B cover up to 100 days in a skilled nursing facility, as well as the Medicare
Part A deductible. All plans except A and B cover emergency care in foreign countries. The Part B deductible
is covered by Plans C, F, and J. Plans F, I, and J cover 100% of Part B excess charges over approved charges
(for physicians who do not accept assignment), and Plan G pays 80% of these. Plans D, G, I, and J pay for
at-home care after a hospital stay. Preventive medical care is covered by Plans E and J, and prescription drugs
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are covered by Plans H, 1, and J, with a $250 deductible, a 50% coinsurance and limit of $3,000 for Plan J
and $1,250 for Plans H and I.

Most companies do not offer all nine “add-ons” (B-J). Companies do not charge the same premiums for
the same coverage. Some companies are doing individual underwriting of the risk. It is important to com-
parison shop and make sure you understand what you do not get from Medicare and what you do get from
the Medigap policy you are considering.

Purchasing a Medigap Policy

The open enrollment period for buying a Medigap policy starts on the first day of the month in which you
are 65 (or older) and are enrolled in Medicare Part B. The enrollment period lasts for six months. During this
period, an insurance company can't deny you coverage or charge you more for a policy because of health prob-
lems. Although it may be possible to enroll later, you may be charged more for the policy and may not be
able to get the policy you want.

If you are age 65 or older, and you and your spouse are working and have health care coverage through an
employer or union, you may want to wait to enroll in Medicare Part B and delay your Medigap open enroll-
ment period.

It is possible to purchase a Medigap policy and also enroll in a “Medicare Advantage” (formerly known as
“Medicare+Choice”) plan. This, however, would result in overlapping benefits and substantial added expense.

Ten Standard Medicare Supplement Plans

C D E F G H | J
Basic Benefit A A A A A
Skilled Nursing Coinsurance A A A A A
Part A Deductible A A A A A
Part B Deductible A A A
Part B Excess (100%) A A A A
Foreign Travel Emergency A A A A A A A A
At-Home Recovery A A A A
Basic Drug Benefit ($1,250) A A
Basic Drug Benefit ($3,000) A
Preventive Care A
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Medicare Advantage

Formerly known as the “Medicare+Choice Plans,” the Medicare Advantage Program provides Medicare
recipients with more choices and, in some cases, greater benefits by allowing private companies to offer
Medicare benefits. If you join a Medicare Advantage Plan, you have the following choices:

» Medicare Managed Care Plans, such as an HMO;
 Medicare Private Fee for Service Plans;

» Medicare Preferred Provider Organization Plans; (PPOs) or;
» Medicare Specialty Plans.

In order to enroll in a Medicare Advantage Plan, you must have Medicare Parts A and B. Unlike the orig-
inal Medicare plan, however, the Advantage Plans may be available only in certain parts of the country since
they are administered by companies. For additional information about Medicare Advantage Plans, call 1-800-
MEDICARE (1-(800)-633-4227) or refer to the Medicare Web site (www.medicare.gov), or the government
handbook, Medicare & You (Publ No. CMS 10050).

Managed Care Plans

In making a decision to enroll in a managed care plan, you may want to consider the following advantages
and disadvantages,;

Advantages
 Provision of increased preventive care because of better preventive benefit coverage and increased screen-
ing and early treatment.

« Increased quality of care due to coordination of services.
» Decrease in out-of-pocket expenses (as compared to fee-for-service plans).

e Provision of services and items which are not covered at all under traditional fee-for-service Medicare.
(For example, most Medicare HMOs provide significant coverage for prescription drugs.)

e The need for Medigap insurance to supplement your Medicare coverage will be eliminated.

Disadvantages
e Less flexibility to use the services of specialists and less follow-up care (as compared to fee-for-service
plans).

» Requirement of prior approval by your primary care physician for elective surgery, medical equipment,
and services provided by specialists.

 Lower levels of satisfaction with patient-physician interpersonal relationship.
« It can take up to 30 days to disenroll.

A major concern regarding managed care is that HMOs have an incentive to manage access to care. Because
HMOs receive a set monthly fee from Medicare, the HMO could increase its profits by limiting authoriza-
tion of care.
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Questions to Ask
You should ask the following questions about the HMO you may be considering for enrollment:
e How long has the HMO plan been in business?

What has been the turnover rate of the network’s physicians during the past five years?

What is the average waiting time for appointments?

If 1 do not like my assigned physician, can | change doctors?

What percentage of the network’s doctors are board certified?

What is the plan’s annual disenrollment rate?

What percentage of enrolled patients have filed appeals in the last year?
» What percentage of appeals were ruled in favor of the patient?

Additionally, get information about the health care providers and facilities affiliated with the plan. Note
whether the plan’s providers are in a location convenient to you and whether transportation is available at all
hours to get you to them.

How to Enroll in a Managed Care Plan

You can obtain the names of managed care programs in your area by calling the Virginia Department for
the Aging at (800) 552-3402, your state insurance counseling office, or by calling Medicare at 1-800-
MEDICARE (1-800-633-4227), or visit www.medicare.gov.

Most plans have continuous enrollment, so you can join at anytime. All plans that have contracted with
Medicare must have an advertised open enrollment period of at least 30 days once a year.

The 1997 Balanced Budget Act provides the following extended preventative benefits under Medicare: year-
ly mammograms; Pap smears, including pelvic and breast examinations; diabetes glucose monitoring and dia-
betes education for people with diabetes; colorectal cancer screening; bone mass measurement; and flu and
pneumococcal shots. It is suggested that you consult your doctor to determine what benefits apply to you.

Web Sites
e The most up-to-date and reliable information is available at the Medicare Web site, www.medicare.gov.

e Another resource is the Medicare Rights Center, a national nonprofit organization, at
www.Medicarerights.org or (212) 869-3850. The Web site gives an e-mail address for questions.

Medicare Prescription Drug Plans

In late 2003, Congress adopted a prescription drug benefit which will be added to Medicare in 2006. This
plan will be voluntary, and the enrollment period will not commence until November 2005. All Medicare
beneficiaries, except those who have outpatient prescription drug coverage from Medicaid, are now eligible for
a Medicare “drug discount card,” which may qualify them for as much as a $600 credit toward the purchase
of prescription drugs in 2005. This discount plan will end when the new prescription drug benefit program
commences in 2006.
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Included in this publication is an article entitled “Medicare Prescription Drug Improvement and
Modernization Act of 2003: What does it Mean for You?” by Usha Koduru, of the Young Lawyers
Conference. See App. A, p. 113.

Long-Term Care Insurance

Introduction

Long-term care coverage is an insurance product which first appeared in the early 1980s. Different policies
are available to cover custodial care in a nursing home, home care, and care in a skilled nursing facility if
Medicare benefits are unavailable. When shopping for long-term care insurance, it is very important to care-
fully examine and compare policies in order to avoid duplicating any existing coverage provided by other
insurance policies. See the section on Long-Term Care for information on various long-term care facilities.

Coverage

Medicare does not pay for custodial long-term care and will only pay limited benefits for home health and
for skilled nursing home care as a transitional phase between the hospital and ultimate return to the home.
Some Medicare supplement insurance policies (Medigap) will pay for limited skilled nursing home care. While
nearly half of Americans who turn 65 eventually will enter a nursing home, many will have nursing home stays
of less than 100 days. Many others will have to pay someone to help them continue living in their home. Long-
term care insurance can provide the means to pay for required care not covered by Medicare or Medigap.

Considerations When Buying a Policy

As in the case of all applications for insurance, it is the responsibility of the prospective policyholder and
not the agent to make sure that the application is accurately completed. Failure to reveal what may appear at
the moment to be an insignificant medical problem could possibly void the policy.

Be sure that policy coverage is adequate. Some policies only cover licensed nursing homes. You should be
sure that your policy covers skilled, intermediate, and custodial care. If another level of care, such as home
health care or adult day care, is desired in place of or in addition to other types of care, make sure the policy
provides for it.

Wiatch the restrictions, many of which are common. Recent studies indicate that if prior hospitalization is
required in order to activate the policy, there is more than a 50% chance of never collecting any money from
the insurance company. If only skilled care will be reimbursed, either wholly or partially, there is a 45%
chance of noncollection. Then there are waiting or elimination periods. If such periods are 90 days or more,
the same studies indicate that there is a 30-t0-40% chance of not collecting.

Be sure that the benefits are in line with local nursing home and home care costs. Currently, the average
cost of nursing home care is $55,000 a year in the United States. The policy should also provide in some man-
ner for inflation protection, even if the premium is raised proportionately. The maximum dollar benefit under
the policy should be scrutinized.
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Obviously, lifetime policy duration is advisable. Renewability should be guaranteed. Make sure that preex-
isting conditions are covered and that the type of facility you would want to enter is covered. For example,
retirement communities often do not qualify under many policies. Normally, at a minimum, all levels of care
in a licensed nursing facility, home care and respite care are what the average person considering this type of
insurance wants covered. Some policies provide for a return of premium in the event of death prior to a given
age, such as 70. Be sure that there is no exclusion for Alzheimer’s Disease and other organic brain disorders
(cognitive impairment). As a matter of fact, check all exclusions carefully.

In December 1990, the National Association of Insurance Commissioners issued guidelines for the various
states in connection with the regulation of long-term care insurance. There is no substitute, however, for care-
ful investigation, to make sure that the policy you acquire will meet your needs when the time comes.
Companies offering long-term care insurance should have toll-free numbers where you can contact special-
ists in the area at the home office, and it is recommended that you take advantage of this service. The agent
can give you the number.

Eligibility
To be eligible for benefits, the insured normally is required to need assistance in at least two, and perhaps
three, of what are known as ADLs—Activities of Daily Living. ADLs include eating, bathing, dressing, trans-

ferring positions, and toileting. If the policy requires more than three, it should be avoided. Qualification is
usually determined independently or by the insurer.

Conclusion

In conclusion, it should be noted that premiums rise very rapidly as the insured gets older, and many poli-
cies require medical underwriting. As a result, it is important that long-term care insurance be considered at
an early age. At this writing, the cost of a good long-term care insurance policy and a Medigap policy at age
65 are about the same. Each individual must decide for himself or herself whether either, neither, or both
Medigap and long-term care insurance are appropriate. It is also important to make sure that coverage is not
duplicated by Medicare, Medigap or long-term care insurance in case you have one or all of them. For addi-
tional information, contact your state’s health insurance counseling program. The following resources also are
available to assist you:

* AARP: Private Long-Term Care Insurance, www.aarp.org/benefits-health/Articles/a2002-06-24-LTCinsurance.html.
A Shopper’s Guide to Long-Term Care Insurance, Nat'l Ass'n of Ins. Commrs,
www.naic.org/insprod/catalog_pub_consumer.htm#ltc_guide, or call (816) 783-8300.
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Alzheimer’s Disease

Introduction

Alzheimer’s Disease (Alzheimer’s) is a type of dementia. “Dementia” is the term used to describe a serious
decline in intellectual function, including memory, the ability to think, and behavior. The primary organ
affected by this disease is the brain, specifically the areas involving cognitive function and memory function.
Mild memory problems, including difficulty recalling names or retrieving information, are seen with normal
aging. Memory may be affected by multiple small strokes, Parkinson’s Disease and a variety of medical ill-
nesses and medications. Recent estimates put the number of Americans suffering from Alzheimer’s at 4 mil-
lion. The prevalence of this disease rises with age, with approximately 47% of individuals affected by age 85.

Alzheimer’s and related dementia have a tremendous impact on the spouse and on the family caregivers
(who are often referred to as the “hidden victims” of the disease). Alzheimer’s indeed affects the entire fami-
ly. It is important that caregivers get support because the stress of caring for someone with Alzheimer’s often
is mentally and physically draining for caregivers. When the caregivers become ill, they no longer are able to
care for the patient, resulting in institutionalization of Alzheimer’s patients.

Symptoms

The onset of Alzheimer’s usually is gradual, beginning with minor memory problems and progressing to
significant memory loss. Alzheimer’s also may cause visio-spatial difficulties, poor judgment, personality
changes or other evidence of impaired brain function. In turn, this decline in mental function leads to behav-
ioral and emotional changes, loss of ability to care for oneself, and ultimately death due to physical deterio-
ration. Alzheimer’ affects each individual differently. Therefore, the number and degree of symptoms, as well
as the course of the disease, may vary from person to person. Eventually, Alzheimer’s leaves its victims total-
ly unable to care for themselves. Symptoms you may notice in an individual with Alzheimer’s include prob-
lems remembering recent events; difficulty in performing familiar tasks; confusion; personality and behav-
ioral changes; impaired judgment; and difficulty in finding words, in finishing thoughts or in following direc-
tions. Be particularly alert for depression, which often occurs early and is hidden or “masked” in Alzheimer’s
patients. If it is suspected, seek professional help.

Services Available

Caregivers for the Alzheimer’s patient will need support and assistance in giving that care. There are many
people who can help—family and friends, health care professionals, Alzheimer’s Association Chapter mem-
bers, and others. Specialized programs and services can make life easier and more enjoyable for the caregiver
and the person with Alzheimer’s. For example, individuals with Alzheimer’s may forget or refuse to eat. Meals
on Wheels is a helpful program, but someone may have to be at home to accept delivery and supervise the
eating. It is important that an individual with Alzheimer’s receives help from people who are trained to help
those with Alzheimerss.
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Health Care Services

If you suspect that someone you know has Alzheimers, it is important to contact your family physician or
nearby teaching hospital for a physician referral. A comprehensive evaluation involving physicians, nurses,
neurologists, and social workers can assist families in developing comprehensive plans of care for patient and
family. Medical professionals also can evaluate the patient for other medical problems that may be causing or
contributing to the dementia. It is important to have one primary care physician. That physician can provide
continuing care for the person with Alzheimer’s, and in providing that care, treat other illnesses that arise,
prescribe medications, answer questions, and provide caregiver support. When needed, the caregiver may seek
a second opinion from a physician specially trained in managing Alzheimer’s disease. A physician may also
suggest that you consult a geriatric psychiatrist to help manage the behavior, depression and personality
changes that often accompany the disease. Nurses involved with Alzheimer’s patients or Alzheimer’s support
group members can teach family members the ongoing practical care of a person with Alzheimers.

A family may also want to consult an attorney experienced in medical assistance law or the local
Department of Social Services to advise them on their rights to government financial support through
Medicare, Medicaid, Social Security, disability, or veterans benefits.

Rest for the Caregiver

The job of caring for a person with Alzheimer’s can be overwhelming. It is important that the caregiver take
an occasional break, away from hands-on caregiving. Remember that asking for help will allow you to care for
your loved one longer. There are several options for the caregiver to have some time away from caregiving. These
options provide for care for the Alzheimer’s patient for a few hours, a few days, or even on a permanent basis.

Day-to-Day Assistance for the Caregiver in the Home

If you would like the Alzheimer’s patient to remain in the home, you may contact visiting nurses, home
health aides, and paid companions to provide service in the home. These individuals provide services that
may include health care, personal care, shopping, cooking, or housework. Make sure that the person provid-
ing the home care is familiar with Alzheimer’s so that they can provide special care.

Day-to-Day Assistance Outside the Home

Adult day care programs provide people with Alzheimer’s several hours a day of structured recreation and
mental stimulation. In an adult day care program, people with Alzheimer’s can interact with others, exercise,
listen to music, and engage in other activities. These activities can give them an opportunity to enjoy life and
can be extremely beneficial to the patient and the family.

Short-Term Assistance for the Caregiver

Certain hospitals, nursing homes and residential facilities offer short-term stays for the Alzheimer’s patient.
This service, often called “respite care,” provides full-time care of the Alzheimer’s patient within the facility
for a period of days or weeks. When the Alzheimer’s patient is in respite care, the caregiver has a chance to
take a vacation or just get some relief from the stress of caregiving.

Long-Term Assistance

As Alzheimer’s disease advances and symptoms worsen, the family of the Alzheimer’s patient may have to
decide to make other living arrangements for the patient. Placing a family member in a nursing home or other
long-term facility for any reason is a difficult decision, and yet, at some point, it may be the most responsible
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decision that can be made. Some nursing homes specialize in the care of persons with Alzheimer’s, offering so-
called Alzheimer’s or Special Care Units. A word of caution: be certain the program that you choose is in fact
one of substance with high-quality personnel. It may be beneficial for you to actually visit the program and
observe it in action. If a person with Alzheimer’s is terminally ill, he or she may be accepted in a hospice program.

Resources for Families

Alzheimer’s affects families physically, emotionally, financially, and socially. Many families find that other
problems become magnified under the stress of caregiving and that they need help, support, or advice in areas
not directly related to the illness. Although you may receive support from families, neighbors and clergy, it may
be advisable to seek outside assistance. The Alzheimer’s Association often receives phone calls from families of
Alzheimer’s patients who have questions about protecting the future security of the patient and/or his family.
The Alzheimer’s Association has chapter and peer support groups in cities across the country and provides the
support families need. In addition to providing support and guidance, many chapters offer educational litera-
ture, consumer information and workshops for caregivers and professionals. There also is a Safe Return pro-
gram which creates a file with photographs of the Alzheimer’s patient, that can be of assistance if the patient
becomes lost. Call your local Alzheimer’s Association chapter for more information.

Legal Considerations for Alzheimer’s Patients

As soon as Alzheimer’s is suspected, the family and the patient should meet with a knowledgeable attorney
to plan for legal and financial complications. This is important because during the early stages of the disease,
the Alzheimer’s patient may be capable of participating in legal and financial planning to protect the future
management of his or her life and assets. When meeting for a legal consultation, it may be helpful to have
the following documents: executed wills and trusts, prior tax returns, health and life insurance policies, pen-
sion information, deeds, mortgages, bank accounts, and information about other financial investments.
Below are several legal issues which should be considered.

Making Life Easier

Introduction

With the continued increases in health care costs, it is more important now than ever for individuals to
focus on prevention of illness and injury. There are many ways seniors can make daily tasks safer and easier.
Alternative methods and self-help devices are available to allow continued independence or a return to inde-
pendence after illness or injury.

Prevention of Injury or Iliness
The prevention of injury or illness is important to everyone and especially seniors. The following sugges-
tions may prove beneficial to seniors as aids in averting the onset of illness or injury.

1. Exercise
Statistics have proven that even a minimal amount of exercise is beneficial. Regular exercise not only is
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good for your heart, muscles, and joints, but also for your mind. Consult your doctor before you make
significant changes in your level of exercise.

Contact your local Area Agency on Aging, church, or area malls to inquire about walking or other types
of exercise programs.

2. Home Safety

Many accidents that occur in the home can be avoided by taking simple precautions.

a. Remove or secure scatter rugs that may cause a fall.

b. Use your best judgment to decide if getting into and out of a tub is still safe or easy. Consider a tub
or shower chair available from home medical equipment vendors and some large chain stores.

Place nonskid strips, decorations, or matting in your tub.

d. Elevate your toilet seat if getting up or down is difficult or painful. There are many options available
with or without railings for support.

e. Install railings at your stairways; if you are unable to do so, use the stairway with the fewest steps.

f.  Rearrange furniture to allow for adequate space if you use a walker or a cane.

g. Make sure you have a working smoke detector and check it yearly. Map out an escape plan in case of
an emergency.

h. Take a safety tour of your home. Try to identify anything that might be a safety risk to you and
change it.

3. Energy Conservation and Work Simplification

By eliminating unnecessary tasks or changing the way you do them, you can conserve energy. The fol-

lowing are suggestions to help you if you suffer from weakness and low-activity tolerance or just want to

be more efficient.

a. Plan your day carefully. Establish priorities and determine the best time of day for each task. For
example, if bathing tires you, take your bath before going to bed.

b. Organize yourself and your work environment so all necessary tools, equipment, and supplies are at
hand. Keep lists of “things to do.”

c. Position yourself correctly. Arrange yourself or your work environment so that you do less bending,
stooping, twisting, reaching, or standing for too long.

d. Sit for as many activities as possible; however, avoid remaining in the same position for too long (sit-
ting or standing) during a task. Such positions can cause an increase in your blood pressure because
they require your heart to work harder.

e. Maintain good posture during all activities to allow for maximum lung expansion.

f. Rest when needed. Listen to your body’s signals and stop and rest before you become exhausted. If
you use this technique, you will find it takes less time to recuperate.

g. Avoid extreme temperature, outside or inside, including temperature of bath water. Your body main-
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tains a normal temperature. WWhen you are in extreme hot or cold, your heart works overtime and
your body burns more energy trying to regulate itself. So, use moderate temperature bath water, dress
appropriately for the weather and avoid going out in the hottest part of the day.

Modify tasks or avoid tasks that require overhead arm work. Working with arms over the level of your
heart requires your heart to work harder. Try to eliminate the distance between yourself and the task
by using a step stool, longhandled reacher/duster, etc.

Eliminate unnecessary details of tasks. For example, you can let dishes air dry, buy permanent-press
clothing, or prepare extra portions of food for freezing.

4. Joint Protection
Many daily tasks can put damaging stress on your joints. If you suffer from arthritis, bursitis, or any type
of joint pain and stiffness, evaluate the positions of your joints during tasks and choose an alternative
position or use a self-help device.

o o o

Respect pain. Don't start an activity that you cannot stop for rest.

Avoid using a tight grasp.

Avoid holding your hands or any other joint in the same position for too long.

Use two hands instead of one.

Slide objects across counters/floors rather than carrying them, or use a wheeled cart.

If possible, use larger joints for tasks. For example, carry your pocketbook at your elbow or, even bet-
ter, your shoulder, rather than in your hand; hold your grocery bags in your arms rather than by the
handles.

Avoid direct pressure on the thumb side of your hand.

Use electrical appliances and self-help devices. Examples of self-help devices include the following:
elastic shoe strings, longhandled shoehorns, zipper pulls, Velcro rather than button closures, raised
toilet seat, tub or shower chair, longhandled reacher/bath sponge, built-up handled utensils, door-
knob extensions, and more. Many shops and mail-order catalogues carry these items. An organiza-
tion, doctor, or hospital that works with seniors can help you.

Recovery from Injury or lliness

Unfortunately, not all accidents, illnesses or degenerative changes are preventable. Modern medicine is becom-
ing increasingly adept at saving patients from once fatal strokes, heart attacks, and accidents. Modern medicine
also provides relief from the pain of some conditions like cancer or arthritis. Many people survive these prob-
lems, however, only to find new ones at home or work . . . problems that can lead to a loss of independence.
The person no longer may be able to perform even simple tasks, such as eating, dressing, and bathing.

When people experience problems with any daily or occupational task and are unable to correct problems
themselves, occupational therapy may be appropriate to help them return to as functional a lifestyle as pos-
sible. The hospital is the most common treatment setting for occupational therapy, but services also are pro-
vided in schools, community mental health facilities, rehabilitation facilities, nursing homes, adult day care
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centers, and more. Occupational therapists also see people in their own homes if they meet homebound
requirements.

Reimbursement for occupational therapy services is covered under some provisions of Medicare, Medicaid,
and other state and federal programs, and commercial and private insurance companies. Facilities offering
rehabilitation services are required by law to offer occupational therapy services for their patients. Contact
your insurance company to determine if your policy covers occupational therapy. To locate occupational ther-
apy services in your area, contact your primary physician or local hospital.

Conclusion

For additional information about health promotion and accident prevention, contact your local Area Agency
on Aging, or call (800) 552-3402 (Virginia Association of Area Agencies on Aging).
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Nursing Homes

What Is a Nursing Home?

A “nursing home” is a long-term care facility designed for people who need less care than a hospital pro-
vides, but for whom adequate services are not reasonably available in the home or community. It is designed
for those needing long-term nursing or convalescent care due to aging or prolonged illness or injury. This care
might include, for example, administering medicines, preparing special diets, rendering treatments prescribed
by a doctor, and total nursing care. Generally, the services offered by nursing homes include medical and
nursing care, meals, laundry and housekeeping. Additionally, quality facilities offer dietary, pharmacy, recre-
ational, and social services, plus occupational, physical, and speech therapy. Most nursing homes are propri-
etary (for-profit) facilities; however, a small percentage of nonprofit homes operate in Virginia and are usual-
ly community- or church-affiliated.

Nursing Home Staff

Many people are involved in providing services to the residents of nursing homes. Some of these people
include the following:

Administrative Staff—includes an Administrator, Director of Admissions, Director of Personnel, and
Finance Director; these people are responsible for the overall operation of the nursing home.

Medical Director—a physician responsible for overseeing the delivery of medical care to all residents in the
nursing home.

Nursing Staff—includes a Director of Nursing (who is usually a registered nurse), the Assistant Directorof
Nursing, Registered Nurses (RNs), Licensed Practical Nurses (LPNs), and Certified Nurses Aides (CNAs);
generally, the Director of Nursing and Assistant Director of Nursing supervise the work of the nursing staff.
The RNs and LPNs provide medical treatments, administer medications, and provide written docu-
mentation of medical care. The CNAs provide custodial care to patients (for example, bathing, feed-
ing, and toileting.)

Therapists—includes physical, occupational, recreational and speech therapists who help residents main-
tain their physical and functional status.

Social Services Staff—includes social workers who help residents cope with emotional and psychological
ISsues.

Activities Director—provides therapeutic recreational programs which are designed to meet the assessed
needs of the nursing home residents.

Dietary Staff—includes a food service director and dietary assistants. The food service director manages
the meals program, guaranteeing that dietary requirements are met for the nursing home residents. Dietary
assistants are involved in the preparation and delivery of meals.
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Financial Assistance

Medicare

You can receive financial assistance from Medicare for a certain number of days of care in a skilled nursing
facility per spell of illness if you qualify for Medicare benefits. This is provided under Medicare hospital insur-
ance (Part A). There are deductibles and coinsurance amounts that must be paid and there may be conditions
for qualification. Generally, Medicare does not cover many nursing home expenses. Additional information
may be obtained at www.medicare.gov, or by calling 1-800-MEDICARE (1 (800) 633-4227);TTY/TTD
(877) 486-2048. Handbooks available include Medicare and You, Medicare Coverage of Skilled Facility Care,
and Guide to Choosing a Nursing Home.

Medicaid

Medicaid, the program which is jointly administered by the federal government and the state, also pays for
care in most nursing home facilities. A physician must certify the level of care needed, and you must be eli-
gible for Medicaid benefits. Make sure that the nursing home will continue to serve a resident whose fund-
ing source may switch from private or Medicare funds to Medicaid funds. Additional information to apply
for Medicaid can be found at www.dmas.state.va.us, or at your local department of social services.

Veterans Benefits

The Veterans Administration (VA) may provide assistance for nursing home expenses to some veterans.
Assistance also may be available to some children and surviving spouses of veterans. In order to receive these
benefits, however, you must choose a nursing home that is under contract with the Veterans Administration.
Contact your local VA office for more information.

Private Health Insurance

Some private health insurance plans provide for limited nursing home coverage. If you are covered by pri-
vate insurance policies, you should talk with the carrier or your insurance agent to find out specifically what
nursing home care is covered. Most private insurance policy coverage is contingent upon the physician’s doc-
umentation of the need for skilled nursing care (as with Medicare coverage.) Thus, while many persons expect
their private insurance to pick up where Medicare leaves off, often is not the case.

Guarantors and Responsible Parties

Any agreement between a nursing home and a prospective resident (or the resident’s family) for the provi-
sion of care in return for payment of some kind is a contract, and any written statements should be read and
understood before being signed, just as in any other contract. Guarantors, responsible parties or cosigners for
these contracts are bound to make good the debts of the nursing home resident should he or she not be able
to pay. If you are considering becoming a guarantor or responsible party (for instance, son or daughter),
you should take special care to understand exactly what obligations you may have to assume.

Nursing Home Regulation

Nursing homes are regulated by both state and federal laws. While state laws vary, all nursing facilities must
be licensed under state law. States usually inspect nursing homes once a year. About eighty percent of nurs-
ing homes participate in Medicare or Medicaid; thus, they are required to meet federal certification standards
on quality of care, quality of life, and residents’ rights. The Virginia Department of Health's Center for Quality
Health Care Services and Consumer Protection is the regulatory agency for nursing facilities in Virginia.
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Resident Rights

When you enter a nursing home, you must comply with reasonable rules of the facility and you must

respect the rights of staff and other residents’. You do not surrender your basic civil rights, however, when you
enter a nursing home. While institutional care may place limitations on your privacy and lifestyle, you should
expect care that is compassionate, dignified and of high quality.

A.

The nursing facility shall develop and implement policies and procedures that ensure residents’ rights as
defined in 8§ 32.1-138 and 32.1-138.1 of the Code of Virginia.

The procedures shall:

1. not restrict any right a resident has under law;

2. provide staff training to implement residents’ rights; and
3. include grievance procedures.

The name and telephone number of the complaint coordinator of the center, the Adult Protective
Services toll-free telephone number, and the toll-free telephone number for the State Ombudsman shall
be conspicuously posted in a public place.

. Copies of residents’ rights shall be given to residents upon admittance to the facility and be made avail-

able to current residents of the facility, any guardians, next of kin or to sponsoring agency or agencies and
the public.

The nursing facility shall have a plan to review resident rights with each resident annually, or with the
responsible family member or responsible agent at least annually, and have a plan to advise each staff
member at least annually.

The nursing facility shall certify, in writing, that it is in compliance with the provisions of 8§ 32.1-138
and 32.1-138.1 of the Code of Virginia, relative to resident rights, as a condition of license issuance or renewal.

Financial Controls and Resident Funds

A.

All financial records, including resident funds, shall be kept according to generally accepted accounting
principles (GAAP).

Nursing facilities choosing to handle resident funds shall:
1. comply with 8 32.1-138(A)(7) of the Code of Virginia regarding resident funds;

2. purchase a surety bond or otherwise provide assurance for the security of all personal funds deposit-
ed with the facility; and

3. comply with 8 32.1-138 regarding enumeration, posting of policies, staff training and responsibilities
devolving on guardians, etc. An exception is certification of compliance.

Section 32.1-138 Requirements

“ A. The governing body of a nursing home facility required to be licensed under the provisions of Article 1

(8 32.1-123 et seq) of this chapter, through the administrator of such facility, shall cause to be promul-
gated policies and procedures to ensure that, at the minimum, each patient admitted to such facility:
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. Is fully informed, as evidenced by the patient's written acknowledgment, prior to or at the time of admis-

sion and during his stay, of his rights and of all rules and regulations governing patient conduct and
responsibilities;

. Is fully informed, prior to or at the time of admission and during his stay, of services available in the facil-

ity and of related charges, including any charges for services not covered under Titles XVIII or XIX of
the United States Social Security Act or not covered by the facility's basic per diem rate;

. Is fully informed in summary form of the findings concerning the facility in federal Health Care

Financing Administration surveys and investigations, if any;

. Is fully informed by a physician or nurse practitioner of his medical condition unless medically con-

traindicated as documented by a physician or nurse practitioner in his medical record and is afforded the
opportunity to participate in the planning of his medical treatment and to refuse to participate in exper-
imental research;

. Is transferred or discharged only for medical reasons, or for his welfare or that of other patients, or for

nonpayment for his stay except as prohibited by Titles XVII1 or XIX of the United States Social Security
Act, and is given reasonable advance notice as provided in § 32.1-138.1 to ensure orderly transfer or dis-
charge, and such actions are documented in his medical record,;

. Is encouraged and assisted, throughout the period of his stay, to exercise his rights as a patient and as a

citizen and to this end may voice grievances and recommend changes in policies and services to facility
staff and to outside representatives of his choice, free from restraint, interference, coercion, discrimina-
tion, or reprisal;

. May manage his personal financial affairs, or may have access to records of financial transactions made

on his behalf at least once a month and is given at least a quarterly accounting of financial transactions
made on his behalf should the facility accept his written delegation of this responsibility to the facility
for any period of time in conformance with state law;

. Is free from mental and physical abuse and free from chemical and, except in emergencies, physical

restraints except as authorized in writing by a physician for a specified and limited period of time or when
necessary to protect the patient from injury to himself or to others;

. Is assured confidential treatment of his personal and medical records and may approve or refuse their

release to any individual outside the facility, except in case of his transfer to another health care institu-
tion or as required by law or third-party payment contract;

10. Is treated with consideration, respect, and full recognition of his dignity and individuality, including

privacy in treatment and in care for his personal needs;

11. Is not required to perform services for the facility that are not included for therapeutic purposes in his

plan of care;

12. May associate and communicate privately with persons of his choice and send and receive his personal

mail unopened, unless medically contraindicated as documented by his physician in his medical record;

13. May meet with and participate in activities of social, religious and community groups at his discretion,

unless medically contraindicated as documented by his physician or nurse practitioner in his medical
record;
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14. May retain and use his personal clothing and possessions as space permits unless to do so would infringe
upon rights of other patients and unless medically contraindicated as documented by his physician or
nurse practitioner in his medical record; and

15. If married, is assured privacy for visits by his or her spouse and if both are inpatients in the facility, is
permitted to share a room with such spouse unless medically contraindicated as documented by the
attending physician or nurse practitioner in the medical record.

B. All established policies and procedures regarding the rights and responsibilities of patients shall be print-
ed in at least twelve 12-point type and posted conspicuously in a public place in all nursing home facil-
ities required to be licensed under the provisions of Article 1 (8 32.1-123 et seq.) of this chapter. These
policies and procedures shall include the name and telephone number of the complaint coordinator in
the Division of Licensure and Certification of the Virginia Department of Health, the Adult Protective
Services' toll-free telephone number, as well as the toll-free telephone number for the Virginia Long-
Term Care Ombudsman Program and any substate ombudsman program serving the area. Copies of
such policies and procedures shall be given to patients upon admittance to the facility and made avail-
able to patients currently in residence, to any guardians, next of kin, or sponsoring agency or agencies,
and to the public.

C. The provisions of this section shall not be construed to restrict any right which that any patient in res-
idence has under law.

D. Each facility shall provide appropriate staff training to implement each patient's rights included in sub-
section A hereof.

E. All rights and responsibilities specified in subsection A hereof and § 32.1-138.1 as they pertain to (i) a
patient adjudicated incapacitated in accordance with state law, (ii) a patient who is found, by his physi-
cian, to be medically incapable of understanding these rights, or (iii) a patient who is unable to com-
municate with others shall devolve to such patient's guardian, next of kin, sponsoring agency or agen-
cies, or representative payee, except when the facility itself is representative payee, selected pursuant to
section 205(j) of Title 11 of the United States Social Security Act.

F. Nothing in this section shall be construed to prescribe, regulate, or control the remedial care and treat-
ment or nursing service provided to any patient in a nursing institution to which the provisions of §
32.1-128 are applicable.

G. It shall be the responsibility of the Commissioner to insure that the provisions of this section and the
provisions of § 32.1-138.1 are observed and implemented by nursing home facilities. Each nursing
home facility to which this section and § 32.1-138.1 are applicable shall certify to the Commissioner
that it is in compliance with the provisions of this section and the provisions of § 32.1-138.1 as a con-
dition to the issuance or renewal of the license required by Article 1 (§ 32.1-123 et seq.) of this chap-
ter. (Code 1950, § 32-296.1; 1976, c. 349; 1979, c. 711; 1987, c. 221; 1997, c. 801; 1999, c. 783;
2000, c. 177; 2004, c. 855.)"
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Resources

If a problem with the facility cannot be resolved through regular grievance procedures and/or if you need
information, call:

Complaint Coordinator

Center for Quality Health Care Services and Consumer Protection
Virginia Department of Health

3600 West Broad Street, Suite 216

Richmond, VA 23230

(804) 367-2102

(800) 955-1819

The Center for Quality Health Care is the regulatory agency (licenses and inspects and also investigates com-
plaints) for nursing homes, hospitals, home health agencies, and hospices. The Department of Social Services
Division of Licensing is the regulatory agency for assisted living facilities and adult day care, located at 7 North 8th
Street, Richmond, Virginia 23219; telephone: (804) 726-7154.

If a resident is being transferred or discharged involuntarily from a nursing home (this applies even if the
resident is self-pay and is not a Medicaid recipient—as long as the facility accepts Medicare/Medicaid) the
resident may appeal the transfer/discharge, but it must be done in writing to:

Department of Medical Assistance Services
Division of Client Appeals

600 East Broad Street, Suite 1300
Richmond, VA 23219

The most recent surveys and quality measures for nursing facilities can be found at www.medicare.gov.
A facility’s complaint history may be found by contacting the Long-Term Care Ombudsman for your area.
See listings under “Helpful Contacts,” p. 109.
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Long-Term Care Ombudsman Program

The Long-Term Care Ombudsman Program was established in 1979 as a requirement of the Federal Older
Americans Act to improve the quality of care in America’s long-term care facilities. The program serves as a focal
point whereby complaints, made by or on behalf of older persons in long-term facilities or those receiving long-
term care services in the community, can be received, investigated and resolved. Additionally, the Long-Term
Care Ombudsman Program identifies problems and concerns of older persons receiving long-term services and
recommends changes in the long-term care system that will benefit these individual consumers.

A major component of the program includes educating consumers of long-term care services about their
rights and how to advocate on their own behalf when they have a problem or concern. The program is also
a resource for information and counseling regarding long-term care services and aging-related issues. The
ombudsman program disseminates information about long-term care services, including options for paying
for services, how to choose a long-term care provider and consumer rights.

The Long-Term Care Ombudsman Program works closely with other consumer advocacy programs, regu-
latory agencies and providers to promote the empowerment and autonomy of older persons and the resolu-
tion of complaints. The goal of this coordination is to help people understand their rights, exercise choices
and ensure quality long-term care services.

The Office of the State Long-Term Care Ombudsman is operated by the Virginia Association of Area Agencies
on Aging. Its mission is to serve as an advocate for older persons who receive long-term care services.

Originally established in 1979, the Virginia program was expanded in 1983 by the General Assembly to
include community-based long-term care services, as well. Currently, there are 20 local ombudsman programs
in Area Agencies on the Aging throughout the Commonwealth. These local ombudsman programs provide
an advocacy presence in their communities which can efficiently respond to consumers’ requests for infor-
mation and concerns about quality of care. (See “Helpful Contacts” section for listing.)

The Office of the State Long-Term Care Ombudsman is located at 24 East Cary Street, 1st Floor,
Richmond, VA 23219-3796; telephone: (804)565-1600 or (800) 552-3402 (Joani Latimer, State Long-Term
Care Ombudsman).

Assisted Living Facilities

Introduction

The term “assisted living” is used to describe a group residential program of four or more persons that is
not licensed as a nursing home and that provides personal care and support services to people who need help
with daily living activities as a result of physical or cognitive disability. Support services provided may include
general oversight and assistance with activities of daily living and instrumental activities of daily living.

Generally, assisted living combines housing, personal services, and light medical care. The facilities provide
support to those individuals too frail to live alone, but too healthy to utilize most of the medical services pro-
vided in a nursing facility.
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Design

Assisted living facilities may be free-standing, near or integrated with nursing homes, as components of con-
tinuing care retirement communities, or at independent housing complexes. Assisted living options may
range from one-bedroom apartment units to free-standing two-story homes.

Regulation

Assisted living facilities, unlike nursing homes, are not regulated by the federal government. Consequently,
services and levels of care at these facilities vary according to state laws. The Department of Social Services,
Division of Licensing Programs regulates Virginia's assisted living facilities. Regulations can be found in the
Code of Virginia (88 63.2-1800 through 63.2-1819).

Paying for Assisted Living

Private funds pay for about 80% of assisted living services. For persons meeting certain financial needs cri-
teria, some assisted living services may be paid by auxiliary grants, administered by local departments of social
services. Long-term care insurance policies may, in some cases, cover assisted living as an “alternative care ben-
efit.” Medicare does not cover assisted living expenses under any circumstances.

Choosing an Assisted Living Facility

Choosing an assisted living facility can be a difficult decision. It is important to visit several communities
and to talk with residents and staff. (An unannounced visit may be very helpful.) A careful comparison should
be made of fees and services offered by different facilities. Ed Zetlin's Consumer’s Guide: Assisted Living in
Virginia has excellent information on what you should know before signing an ALF contract. Also, the
Citizens’ Consortium on Assisted Living (CCAL) at www.ccal.org, as well as AARP, may have helpful infor-
mation. Long-Term Care: A Consumer’s Guide may be helpful and is available from the Virginia Department
for the Aging. Also, information about licensed assisted living facilities is available on the Department of
Social Services Web site at www.dss.state.va.us/facility/search/alf.cgi.

Adult Day Care

Introduction

Adult day care programs provide a variety of daytime services for impaired older adults. Individuals who par-
ticipate in adult day care programs attend on a regular, planned basis. Most adult day care centers are open 8-
10 hours a day on weekdays and there is a trend toward weekend service as well. Adult day care centers work
to assist the older adult to remain living in the community at the highest level of independence possible. Many
participants and their family caregivers are able to delay or avoid use of more costly in-home and nursing home
care by using adult day care. Admission requirements and procedures vary somewhat across centers, but all
require that the applicant have a personal physician or clinic with whom care can be coordinated.
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Services Provided

Adult day care services are designed to assist both the participant and the family. Adult day care centers pro-
vide health maintenance services, therapeutic activities, personal care, and emotional support to participants.
Older persons may benefit from the special care if they are:

« physically impaired

« socially isolated

« in need of personal care help

» mentally confused

* limited in their ability to function independently in the community
* in need of supervision

Family caregivers benefit from adult day care as well. Knowing their family member is safe at the day care
center gives employed caregivers peace of mind while at work.

Paying for Adult Day Care

Although many adult day care participants pay for care out-of-pocket, almost all centers have provisions,
such as sliding fee scales or scholarships, to serve those who need financial assistance. Most long-term care
insurance policies cover adult day care, and workers’ compensation policies have paid adult day care costs for
those with work-related disabilities. Medicare, however, does not pay for adult day care or other long-term
care services (nursing home, adult home, in-home companions). Medicaid may pay for adult day care and
transportation if the person meets financial and nursing home preadmission screening criteria, and home
health care may be payable for Medicaid recipients who qualify for nursing home facilities.

Regulation of Adult Day Care

The majority of centers are licensed by the Virginia Department of Social Services (VDSS) and meet stan-
dards related to ratio of staff to participants, staff and volunteer qualifications, staff training and continuing
education standards. Physical plant and safety issues are monitored by health, fire and licensing officials. In
addition, many adult day care funding sources (Area Agency on Aging, United Way, Medicaid, etc.) conduct
periodic inspections of various aspects of the facility, staff and care provided. Complaints about care can be
directed to the Virginia Long-Term Care Ombudsman (800-552-3402) for investigation or the VDSS at
(804) 726-7154.

Home Care

Introduction

Home care refers to a variety of services performed at a person’s home by an outside agency. It enables elder-
ly persons requiring part-time medical or personal care to remain in their homes and thereby avoid the
higher priced nursing home care. “Home health care” is the term used by Medicare when referring to specif-
ic medical services rendered in the patient’s home which are reimbursed by Medicare; however, there are many
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additional services available to homebound elderly which are not covered by Medicare. The term
“home care” refers to this broader range of services. Both “home health care” and “home care’ will be discussed
in this section.

Types of Services Available
The types of services which are available fall into two categories: skilled services and home support services.

Skilled Services

Skilled services include part-time nursing care, physical therapy, speech and occupational therapy, and med-
ical supplies and equipment. For example, a nurse may come to the house periodically to change the dress-
ing on a wound, adjust a catheter or give an injection. The physical therapist may come to review exercises
with a patient recovering from a hip fracture. The cost varies depending on the length of the visit and the
type of care. Some of the expense may be covered by Medicare, Medicaid, or health insurance.

Home Support Services

A homebound senior citizen may also receive home support services, such as homemaker services, com-
panion services, and home chore services. These programs offer assistance with the activities of daily living.
A homemaker or home health aide will help the patient with bathing, grooming, and dressing. The aide may
also assist with meal preparation, grocery shopping, and light housekeeping. A home chore service provides
house cleaning, household repairs, and yard work. These services usually are not covered by Medicare or
Medicaid. The new standardized Medicare supplement policies (“Medigap”) have very limited at-home recov-
ery programs, and not all companies offer these plans, and all applicants do not qualify. Sometimes religious
or civic organizations may offer limited services, free of charge, or there may be a publicly sponsored program
through the Area Agency on Aging in your community. Home care may be an optional extra in a long-term
care insurance policy. More information can be obtained from your Area Agency on Aging.

Nutritious home-delivered meals are available to homebound senior citizens through programs like “Meals
on Wheels.” Meals are delivered once or twice daily, five-to-seven days a week. Most programs can accom-
modate special diets. The cost is modest and most programs have a sliding scale fee based upon one’s ability
to pay. This program varies from place-to-place and local information can be obtained by contacting your
Area Agency on Aging.

Other home care and support services may be provided by programs in your community. Typical commu-
nity-based services include the following: transportation, case management, information and referral, legal
services, adult day care, congregate meal sites, home-delivered meals, senior centers, respite care and tele-
phone outreach. Contact your Area Agency on Aging, or your local department of social services for available
community-based services.

Arranging for Home Care

Home care is available through hospitals, public health departments, Area Agencies on Aging, local depart-
ments of social services, and private agencies. If the home care follows a hospitalization, frequently the hos-
pital discharge planner will assist you in coordinating the services you need. Your family doctor is able to
develop a plan for home health care and recommend agencies to contact. If you anticipate reimbursement
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from Medicare, Medicaid, or insurance, a doctor’s certification of medical need is essential. Other sources of
information include: Area Agencies on Aging, adult day care centers, and local religious organizations, such
as Jewish or Catholic Family Services. The National Home Care and Hospice Directory lists home care orga-
nizations by city and state. Look for a copy at the public library or your Area Agency on Aging. Finally, the
Information and Referral Centers listed in the “Helpful Contacts” section provide a starting place for
assistance in locating home health care providers.

Choosing a Home Care Provider

You can determine the caliber of a Medicare-certified home care provider by reviewing its Medicare Survey
Report. Contact your state’s insurance counseling program for assistance in obtaining this document. Many
states require home care providers to earn a license to operate. In order to obtain a license, facilities must meet
basic legal and operating standards imposed by the state department of health. Contact your state health
department to obtain information on its licensed providers. Additionally, you should inquire about the
accreditation of the home care provider. Several professional organizations have established standards to
define quality in home care services, and many home care providers voluntarily seek accreditation from these
organizations to signify that they have met national standards for quality care.

Questions to Ask

The National Association for Home Care suggests asking the following questions in choosing a home care
provider:

» How long has the provider been serving the community?

* Does the provider supply literature explaining its services, eligibility requirement, fees, and funding
sources?

» How does the provider select and train its employees? Does it protect its workers with written personnel
policies, benefits packages, and malpractice insurance?

« Are nurses or therapists required to evaluate the patient’s home care needs? If so, what does this entail?
Do they consult the patient’s physicians and family members?

* Does the provider include the patient and family members in developing the plan of care?

« [s the patient’s course of treatment documented, detailing the specific tasks to be carried out by each pro-
fessional caregiver? Does the patient and family receive a copy of this plan, and do the caregivers update
it as changes occur? Does this provider take time to educate family members on the care being adminis-
tered to the patient?

 Does the provider assign supervisors to oversee the quality of care patients are receiving in their homes?
If so, how often do these individuals make visits? How can the patient and his or her family members call
with questions or complaints? How does the agency follow up on and resolve problems?

» What are the financial procedures of this provider? Does the provider furnish written statements explain-
ing all of the costs and payment plan options associated with home care?

» What procedures does the provider have in place to handle emergencies? Are its caregivers available 24
hours a day, seven days a week?
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» How does the provider ensure patient confidentiality?

Paying for Home Care
Medicare will pay for home health care if all of the following conditions are met:
« a doctor certifies your need and sets up a plan of treatment;
« you need intermittent (part-time) skilled nursing care, physical therapy, or speech therapy;
* you are homebound; and
* the services are provided by a Medicare-certified agency.

Not all agencies are Medicare-certified. If you satisfy these conditions, then Medicare will pay the reasonable costs
for covered home health visits. You will have to pay for the costs that Medicare does not cover, including the dif-
ference, if any, between what Medicare considers reasonable and the actual cost. Medicare does not cover the cost
of full-time nursing care at home, meals delivered to your house, or homemaker services. In some circumstances,
however, Medicare will pay for intermittent use of a home health aide, occupational therapist, medical social ser-
vices, and medical supplies and equipment. Medicaid-eligible patients may qualify for some of these benefits.

Although in the past, home health care has not been included in private insurance plans, many insurance com-
panies are beginning to offer the coverage. You need to check the coverage under your policy and also check with
the home health agency to make sure they will accept private insurance. Those eligible for Veterans Administration
benefits or TRICARE should look into coverage under these programs as well.

While reimbursement usually is available for skilled services received in the home, this is seldom the case for home
support services such as a homemaker or an aide. Some agencies have received federal, state, or local government
funds to provide these services to senior citizens meeting specified eligibility requirements. You should check with
your Area Agency on Aging, your local department of social services, or the individual home health agency to see
if you qualify.

Continuing Care Retirement Communities

Introduction

Also known as life care retirement communities, these facilities have been in existence for over 60 years;
however, the industry has greatly expanded in the last two decades. Although the vast majority of Continu-
ing Care Retirement Communities (CCRCs) are run by nonprofit organizations, several major corporations
have entered the market.

What Is a CCRC?

A CCRC is a financially self-sufficient residential community for senior citizens that offers medical care and
nursing services in addition to independent living. They vary in the image they wish to project. Some are
closely aligned with a particular religious denomination. Some seek to cover the basics in a simple commu-
nity setting, while others attempt to create a country club or resort atmosphere.
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Type A Facility: Extensive Plan

CCRC:s differ in the amount of health care they offer their residents. What is sometimes referred to as
a “Type A” or “extensive” facility will provide food, housing, medical services and nursing care, and assisted
living care for the remainder of the retiree’s life, frequently even after you have exhausted your financial
resources. It can be thought of as a form of self-insurance, spreading the risk of catastrophic health care costs
among all residents in the CCRC so that no one will face financial ruin. Because of the guaranteed health
care, Type A facilities are the most expensive.

Type B Facility: Modified Plan

“Type B” or “modified” retirement communities offer the same services as the Type A facilities but without
the health care guarantee. For example, a Type B facility may provide 15 days of nursing care per year. After
you use up your 15 days, you must pay a daily charge for the nursing care. In the event you run out of money,
the facility is not contractually obligated to provide for your care.

Type C Facility: Fee-for-Service Plan

In the “Type C” or “fee-for-service” community, residents have priority access to the nursing unit, but they
must pay for the services received. Moreover, Type C facilities generally do not include meals or personal care
assistance as part of their package. Consequently, they are the least expensive.

CCRC Fees

A CCRC usually charges two fees—a one-time entry fee followed by a monthly maintenance fee. The entry
fee may range considerably, depending on whether it is a Type A, B or C facility, the size of the living unit,
and the amenities associated with the community (such as swimming pool or golf course). The monthly
maintenance fee may be increased from year-to-year as inflation dictates. Residents meet the monthly fee with
social security and pension income, while the funds for the entry fee often are obtained from the sale of the
retiree’s home. An alternative used by some CCRC:s is to offer a reduced entry fee which is accompanied by
proportionally higher monthly fees.

Pros and Cons

Security and flexibility are two reasons for joining a CCRC. With increased life expectancies brought about
by modern medicine, many elderly persons experience two stages in their retirement years. The younger elder-
ly are capable of independent living and community involvement. For this age group, the social and recre-
ational features are attractive. Dependency and declining health characterize the second stage of retirement.
The CCRC is equipped to keep you in your apartment as long as possible. Housekeeping and dietary services
(offered by the Type A and B facilities) handle the day-to-day living activities you no longer may be able to
do for yourself. Transportation to shopping areas is often provided. Most importantly, a nursing facility is
located on the premises if and when skilled or custodial care becomes necessary. The support systems of a
CCRC enable various gradations of living along the independent/dependent continuum tailored to the indi-
vidual’s needs. In addition, some life care contracts (Type A) promise to care for you even after you exhaust
your financial resources.

There are some drawbacks to living in a CCRC. The most obvious is the cost. The entry fees are so expen-
sive that should you join a CCRC and later find you do not like it, the bulk of your life savings is gone and
you cannot afford to move elsewhere. Some senior citizens do not desire a community as homogeneous as
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CCRCs tend to be. Finally, there have been a few instances where, due to fraud or mismanagement, CCRCs
have gone bankrupt. Virginia is one of 35 states that attempts to reduce this risk by regulating the industry.
CCRCs must register with the State Corporation Commission and provide detailed annual disclosure state-
ments to the Commission, and to current and prospective residents. In addition, the Commission is autho-
rized to intervene when a CCRC shows signs of financial instability.

Residents’ Rights and the Possibility of Dismissal

Once you have invested a large sum of money in a life care contract, you do not want to be evicted or dis-
missed on the whim of management. Virginia law permits dismissal only after a showing of good cause.
“Good cause” is defined as: (i) proof that the resident is a danger to himself or others; (ii) nonpayment by the
resident of a monthly or periodic fee; (iii) repeated conduct by the resident that interferes with other resi-
dents’ quiet enjoyment of the facility; (iv) persistent refusal to comply with reasonable written rules and reg-
ulations of the facility; (v) material misrepresentation made by the resident on his application; or (vi) mater-
ial breach of the terms of contract by the resident.

Virginia law also gives CCRC residents the right to form a residents’ association and requires quarterly
meetings between residents and management.

Choosing a Specific CCRC

Initially, you must determine whether or not communal living is for you. Once the decision is made to pur-
sue this form of housing, you should visit each CCRC you are considering and determine what the entrance
requirements are for each. You should also inquire about rules and policies. A visit ought to include a night
in the guest house, as well as a couple of meals in the dining room. Ask questions about the services avail-
able. How many meals are included in the contracts? Is service available to the resident’s apartment if it is
needed? Is the kitchen willing to prepare meals to fit a prescribed diet?

You should tour the grounds and buildings, paying close attention to the layout, appearance, upkeep, and
security. Within the apartment you should look for the usual features that concern prospective renters or
homeowners, along with looking for an emergency call system. You should engage the residents and staff in
conversation. Are the people friendly? How do they interact? Are there many social activities? Is there a
library? Are there recreational facilities?

You should insist upon visiting the nursing unit. This is essential for the Type A facilities, as health care
constitutes a significant portion of the services you will be purchasing. Does the health care facility provide a
full range of services, such as annual or routine physical exams, dental care, physical/occupational/speech
therapy, prescription drugs and/or eye care? What is the limit to the health and medical care coverage that is
included in the regular fees? What is the community’s policy for transferring residents from apartment and
independent living units to nursing home facilities? What is the policy for returning residents to their apart-
ments or independent living units? You should observe the manner of the staff. Are they calm or frantic?
Inquire about the rate of turnover on staff. If there is considerable turnover, it may indicate management or
low-pay problems. What about the patients? Are they groomed and dressed? Are the halls clean and free of
odor? Finally, the visit should include a trip into town to see the nearby churches, stores, and recreational
opportunities.
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Seek Professional Advice

More important than the physical layout of a retirement community is the insurance services package you
will be buying. You must remember that you are buying a contract and not real estate. To this end, you should
carefully read the contract and have your lawyer read it. You should have, in writing, all fees and the corre-
sponding services to be rendered by the provider. Clarify whether services such as housekeeping, linens and
personal laundry, telephones, parking, and transportation are included. You should ask the facility for its fee-
hike history. You should see what the refund policy is in the event a resident dies prematurely or chooses to
leave the community. Nonrefundable entry fees tend to be lower. Retirees wishing to leave an estate for their
heirs, however, may want to look for a CCRC offering a refundable (or partially refundable) entry fee.

You and your lawyer should also scrutinize several annual reports and balance sheets of the CCRC. You
should ask if an actuarial study has been done and request a copy of the report. Even more so than a finan-
cial disclosure statement, an actuarial study will reveal whether the facility will be able to meet its obligations
several years down the road. In addition, you might inquire if the CCRC has been accredited by the American
Association of Homes and Services for the Aging.

CCRCs are increasing in popularity as evidenced by the long-waiting lists for admission at some of the more
established facilities. Careful planning, coupled with wise shopping, can make this form of housing and
health care a successful alternative for many senior citizens.

For a list of those CCRCs in Virginia which are registered with the State Corporation Commission, you
may contact the Commission at:

Bureau of Insurance

State Corporation Commission
Tyler Building

1300 East Main Street
Richmond, VA 23219

(800) 552-7945 (toll-free)
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Landlord-Tenant Issues

As you make the transition into senior citizen status, (and assuming you will not desire or need long—term
care facilities) the housing accommodations that once met your needs may no longer serve your best interest.
Some people prefer to avoid the physical and financial requirements of home ownership and instead rent a
residence or apartment. There are a several rights and duties of both a landlord and a tenant in Virginia. Here
are some guidelines.

Obtain Necessary Information About Rental Property

After deciding the amount of rent you can afford and the type of house or apartment you want, you should
shop around thoroughly. Carefully inspect the rental property you are considering, and note any problem
areas or damage. It may be helpful to ask other tenants about the property and landlord relations. You should
also consider the housing’s insulation, heating and cooling systems, security, parking, quality of construction,
and proximity to public transportation and shopping. Other important factors to be considered include the
cost and availability of utilities, the demographic of your neighbors (seniors, families, students, transients,
etc.), and handicapped accessibility.

Understand Your Lease

A “lease” is an agreement between the owner of property, the “landlord,” and a person who wants to use
the property for a period of time, the “tenant.” The lease may be oral or written; however, a written lease is
much better and safer. Oral leases are not preferred because they are only as good as the recollection of the
parties who enter into them. If either a landlord or a tenant fails to remember any term of an oral lease or
disagrees with the other party’s recollection of the terms of the lease, there is no writing to consult to resolve
such a matter.

An example of an oral lease is a tenant telling a landlord that he or she will pay $500 a month for the apart-
ment and the landlord saying, “Fine, it’s yours,” accepting the first rent payment and delivering the keys to
the property. Generally, the term of an oral lease is the same as the period of time for which the tenant pays
the rent, up to one year. For example, if the tenant pays rent each month under an oral agreement, the term
of the lease is only one month. This is called a month-to-month tenancy. If the tenant pays rent once every
three months, the term of the lease is three months.

A written lease is a contract signed by both the landlord and the tenant which spells out the rights and
responsibilities of both the landlord and the tenant. Although there are no special terms needed to create a
lease, a standard lease should include the names of the parties, a description of the premises, the length of the
lease, the amount of rent and security deposits due, if any, and the signatures of the landlord and tenant. Any
oral promises and agreements must be written into the lease, or they will not be binding. Any subsequent
change to the written lease must also be in writing and signed or initialed by both the landlord and the ten-
ant. Although the landlord must provide the tenant a copy of the written lease within one month, it is best
to insist on a copy signed by the landlord prior to paying rent and before moving in.

Before signing a lease, you should read it carefully, fully understand the contents, and agree with the con-
tents. If you are not satisfied with the terms of your lease, it may be wise to consult an attorney.
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Virginia Residential Landlord and Tenant Act (88 55-248.2 to -248.40 of the Code of Virginia)

The Virginia Residential Landlord and Tenant Act (VRLTA) governs most landlord and tenant affairs.
VRLTA, however, does not apply to:

« public housing, if applicable HUD regulations are inconsistent with the VRLTA,
« transient housing for less than thirty days;
* landlords who, as individuals, own or lease:

- no more than ten single family residences subject to rental agreements; or

- no more than four condominium units or single-family residences located in any city or in any coun-
ty having either the urban county executive form or county manager plan of government.

Even if your leasing situation is among those not generally covered by the VRLTA, you and the landlord can
agree to have the VRLTA govern your lease. If the landlord specifically provides in the rental agreement for
VRLTA to govern your lease then it will apply. Simply ask your landlord to include such a provision in your lease.

Security Deposits (8§ 55-248.15:1)

The landlord can, and probably will, request a security deposit before renting property to you. The purpose
of the deposit is to guarantee that you will take good care of the property while you are renting. If the VRLTA
applies, the security deposit may not exceed the total of two months rent, and if the landlord holds the securi-
ty deposit for more than 13 months from the date of the lease, interest must be paid on the amount of the
deposit from the date of the lease until the security deposit is returned to you. The interest will accrue at an
annual rate equal to one percentage point below the Federal Reserve Board discount rate as of January 1 each
year.

When you move out, the security deposit can be used only to pay for rent due but not for damages to the
unit caused by other than normal wear and tear. Note, however, that the landlord has 30 days in which to
notify a tenant in writing of any deductions. Thus, a tenant does not normally have a right to use the secu-
rity deposit as the last month’s rent.

If the VRLTA applies, the landlord must give you a written list of any claimed damage to the property, the
dollar amount claimed for the damage, and any rent due, and he must return the remainder of your securi-
ty deposit within 45 days after the lease ends and you have moved out.

If you desire to be present when the landlord inspects the apartment at the termination of the lease, you
may so request in writing. The landlord must then notify you of the date and time of the inspection.
Inspection must be made during business hours and normally within 72 hours of your moving out.

To ensure the return of your full security deposit when you move out, you should take certain steps to pro-
tect yourself when you first move in. If the VRLTA applies, the landlord is required, within five days of the
beginning of your tenancy, to submit to you an itemized list of damages to the unit already existing at the
time you moved in. The list is deemed correct, unless you object to it in writing within five days. If the land-
lord does not submit such a list to you, then you should thoroughly inspect the apartment and submit an
itemized list of your own to the landlord. The list is deemed correct, unless the landlord objects within five
days of receipt of this list. Both the landlord and tenant may agree to a joint inspection and prepare an item-
ized list. Remember to keep a copy for yourself.
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Rental Application (8§ 55-248.6:1)

When you want to lease property, the landlord may require that you first file an application and pay a fee.
If you decide not to rent the property, or if the landlord rejects your application, then, under VRLTA, the
landlord: (1) may keep an application fee of $20 or less, and (2) must refund any portion of the fee in excess
of a specified list of actual expenses and damages if the application fee exceeded $20. Generally, the refund
must be made within twenty days (ten days if this fee was paid by cash, certified check, cashier’s check, or
money order).

It is against the law, and it is a discriminatory housing practice, for any person to refuse to rent or to rep-
resent to a person that an otherwise available dwelling is not available due to an individual’s age. If you believe
you have been discriminated against on the basis of your age, you should file a complaint with the Real Estate
Board, in writing, within one year after the alleged discriminatory housing practice occurred.

Duties of the Tenant (§ 55-248.16)
* You must comply with all obligations in the rental agreement.

* You must pay the rent on time.
* You must keep the dwelling clean and remove rubbish from the premises.
« You must not deliberately or negligently destroy, deface or damage the premises, or permit others to do so.

* You should get permission from the landlord before you allow more people to move in with you than was
originally were represented to the landlord, or before you sublet the property.

* You must permit the landlord to enter the property at a reasonable time and after reasonable notice
(8 55-248.18) so that the landlord may inspect the property, make necessary repairs or improvements,
supply necessary or agreed-upon services, or show the property to prospective tenants or purchasers,
except in emergency situations.

« You must give the landlord duplicate keys to all burglary and fire protection devices you install, and you
should get the landlord’s permission before installing these devices.

« You should NEVER withhold rent without first consulting a lawyer. If you cannot afford one, check with
your local legal aid office.

« You must give proper written notice before moving out. Look to the terms of your lease for the proper
notice requirements. If you have a month-to-month tenancy, 30 days’ advance written notice is required
from the beginning of the next tenancy period.

« You must follow the rules and regulations established for the property. This includes controlling the con-
duct of yourself, others authorized to live with you, and your guests.

Duties of the Landlord (§ 55-248.12)

« The landlord must comply with local building and housing codes affecting health and safety. If you believe
that your landlord is not complying with the local code, contact the local housing inspector.

 The landlord must maintain all electrical, plumbing, sanitary, heating, ventilating, air conditioning, and
other facilities and appliances, including elevators, in good working order and condition.
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* The landlord must make all repairs and do whatever is necessary to put and keep the premises in a fit and
habitable condition.

» The landlord must provide for collection, storage, and removal of garbage if there are two or more
dwelling units. The tenant, however, may be responsible for sorting the garbage under state and local recy-
cling laws and ordinances.

« The landlord must supply hot and cold running water, heat in season, and, if equipped, air conditioning,
unless the rental unit is supplied by a direct public utility connection or the rental unit has its own hot
water, heat installation, or air conditioning unit under the tenant’s exclusive control.

« The landlord must keep common areas shared by two or more rental units in a clean and structurally safe
condition.

* The landlord may not demand payment from a provider of cable, satellite, and other television services
in return for granting tenants access to such services or for granting service providers access to tenants.
The landlord, however, may require payment from tenants if the landlord is the provider of such services.

Note: The first three duties of the landlord, listed above, cannot be waived, and any clause in the lease waiv-
ing these duties is unenforceable. Additional duties of landlord and tenant may be spelled out in the lease.

Any county, city or town may require, by ordinance, that landlords who rent five or more units in one
building shall install:

« deadbolt locks and peepholes in any exterior swinging door not made of glass;
» manufacturer’s locks and removable pins or Charlie bars on exterior sliding glass doors; and
* locks on all exterior windows.

Tenant Remedies/Defenses (§ 55-248.25)

You can defend a lawsuit brought against you by your landlord for possession of the unit or unpaid rent by
asserting that the landlord failed to comply with the lease or his/her duties under the VRLTA, only if you take
the following steps BEFORE the landlord sues you:

a. Notify the landlord, in writing, of the problems (certified mail with return receipt requested is
preferable); and

b. Pay your rent into an escrow account with the court of the city or county in which the property is situ-
ated.You may sue the landlord in general district court for the city or county where the rental unit is
located if the landlord violates either the terms of the lease, or the provisions of VRLTA, provided you
first take the following steps:

a. Notify the landlord in writing of the problems (certified mail with return receipt requested is
preferable); and

b. Allow the landlord 30 days to remedy the problem (fewer days are required if it is a health or safety
problem); and

c. Pay your rent when due into an escrow account with the court.
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If there is something wrong with the rental property that affects your health and safety, you must notify the
landlord in writing stating that, if the conditions are not fixed within 21 days, you will terminate the lease
within 30 days after the landlord receives the letter. If the landlord fixes the conditions within 21 days, you
may not terminate the lease.

If the landlord fails to provide an essential service, such as heat, electricity, running hot and cold water, gas,
etc., you must notify the landlord in writing. If you allege that emergency conditions exist, you may sue the
landlord in general district court and the court must hear the case within 15 days from proper service of
process on the landlord.

The court may allow you to:
1. recover damages calculated as the reduction in fair rental value of the unit; or

2. find reasonable substitute housing during the noncomplaint period and without rent, as determined by
the court, or recover reasonable attorneys’ fees.

Important Things to Remember

You can NEVER successfully use the remedies/defenses listed above if you, your authorized agent, or your
guest caused the damages.

You can NEVER properly withhold rent money on your own, you must always pay the money to the court
or to the landlord.

You should ALWAYS make written and dated complaints to the landlord and be sure to keep a copy.

Keep receipts/cancelled checks of rent payments, copies of lease agreements, records of damages, and any
correspondence between yourself and the landlord.

The landlord may keep a security deposit only in the amount of rent owed or for the costs of repairs or
cleaning after you move.

If you suspect or find that the rental unit is substandard, you should:
a. call the landlord and ask that the repairs be made;
b. give written notice of the problems to the landlord by certified mail;
c. call the health department or local housing inspector if the landlord refuses to make the repairs;
d. contact a lawyer if the problem still exists.

Landlord Remedies/Eviction (8§ 55-248.31)

When you are behind in your rent, the landlord has a legal remedy for rent, or possession of the property,
or both. In order to enforce this right, the landlord must have a “Notice to Pay or Quit” served upon you.
The notice generally states that you must pay all the rent due within five days or the landlord may terminate
the lease and take possession of the rental property. If the rent is not paid within five days and you have not
vacated the premises, the landlord may sue you to get possession of the property and possibly to recover any
losses, including attorneys’ fees, if applicable.

56 Virginia State Bar



HOUSING

There are other reasons why the landlord may attempt to evict you, other than the nonpayment of rent. If
you violate the rental agreement in a material way affecting health and safety, the landlord may serve notice
requiring you to move out in 30 days, unless you have corrected the lease violation within 21 days. If the
breach poses an immediate threat to health and safety, the landlord may terminate the lease immediately,
allowing you a hearing within 15 days, at the most. If you have not moved out at the end of the notice peri-
od, the landlord may bring suit to gain possession of the property.

If you are on a month-to-month lease, your landlord needs no reason to evict you. All your landlord has to
do is give you 30 days' written notice, beginning on the day your usual rent is due. As mentioned before,
however, the landlord may not evict you solely on the basis of your age.

If the court orders you to move out, and you still refuse to move, the landlord can have you evicted, usu-
ally by the sheriff. Both you and your possessions will be removed from the premises.

Under the VRLTA, a landlord may not act on his own to remove you or your possessions physically from
the premises, to lock you out, or to cut off your utilities in order to force you out. The landlord must use
only the proper court procedures to evict you (8 55-248.36).

Retaliatory Action by Landlord

If you complain to the landlord, the health department, or some other government agency about the condition
of the building, bring a lawsuit against the landlord. or join a tenant organization, the landlord may not, because
of such action, raise the rent, reduce services, terminate your lease, or threaten to terminate your lease.

Rental Assistance Program

Section 8 Housing, or the Rental Assistance Program, is a rental subsidy program funded by the federal gov-
ernment. The program is designed to supplement the rent payments of low-income families and individuals
who qualify. Under the program, the tenant pays only up to 30% of his or her income in rent. The govern-
ment pays the difference. An advantage of the program is that an elderly tenant can live in the apartment or
house of his choice and may even be able to get help paying for the place where he already lives. The pro-
gram is not available in every Virginia locality. To find out if Section 8 assistance is available in you area and,
if so, how to apply, contact your local social services department, redevelopment or housing authority, or Area
Agency on Aging.

Eligibility

To qualify for assistance your income must be within the specific limit for your locality. The limit differs
for each city and county in Virginia. The limit also depends on household size.

If you meet the income requirement, you may qualify for assistance if you:

* belong to a family consisting of yourself and one or more family members;

* belong to a family where the head of the household is 55 years or older, permanently disabled, or
employed with at least one child under 18 years of age; or
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« are handicapped, disabled, or are 62 years of age or older and you live with someone who takes care of you;
* live alone and are 62 years of age or older; or

« live alone and are handicapped or disabled or are forced to move by government action or natural disaster
or are a single woman who is pregnant.

Note: Section 8 subprograms apply to homeless veterans with psychological disorders or substance abuse or
homeless adults with mental illnesses.

How Does the Program Work?

Your eligibility is determined during an intake interview. Your local social services department can help you
schedule one. If you are eligible and are considering moving or currently have no adequate housing, you will
be told how to look for reasonably priced housing to meet your needs.

After certification to participate in the program, you have approximately 60 days to find suitable housing
and an owner who agrees to lease to you. Any housing approved under the program must meet minimum
housing standards for decent, safe, and sanitary housing as established by the U.S. Department of Housing
and Urban Development (HUD). Additional local minimum housing codes also must be met. Your present
residence may qualify if it meets these required standards. Once in the program, tenants must certify their
incomes once a year with their employer or the Department of Social Services.

Once your lease is signed with the landlord, the local agency reviews it and often inspects the dwelling to
make sure it meets program standards. Next, the local agency and the landlord sign a contract authorizing
payment of rent on your behalf. You pay a monthly amount for rent, which is determined by your income,
family size, etc., and the local agency pays the difference between the family contributions and total amount
of rent due. Both the family and the agency make the payments monthly and directly to the landlord. Under
the program, the tenant pays no more than 30% of his/her adjusted income. This amount is equal to the
gross annual family income after certain deductions are subtracted in accordance with instructions from
HUD. A share of the rent to be paid by the tenant may be further reduced if (i) the utilities are not includ-
ed in the rent charged by the landlord, or (ii) the tenant has medical bills, including medical insurance bills,
which exceed three percent of his/her annual income.

A limited number of Section 8 rental assistance certificates are available. Qualification for the program does
not necessarily entitle you to immediate assistance. For some eligible individuals, the waiting list for the cer-
tificate is quite long.

For more information on the federal rental assistance program, contact the housing authority or Area
Agency on Aging nearest you.

Energy Assistance Program

The Energy Assistance Program is a federally funded program which helps eligible households with the cost
of heating their homes. Benefits are available for low-income families if they are responsible for heating costs.
To be eligible for assistance, a household must meet certain income and resource requirements, and these
requirements change yearly. If you receive SSI, your household is probably eligible. For more information,
contact your Area Agency on Aging.
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The Energy Assistance Program has three parts. Fuel Assistance helps eligible households with the cost of
heating their homes. Crisis Assistance helps households in emergency situations by providing assistance, such
as repairing heating equipment and paying security deposits. Cooling Assistance helps households prevent and
remedy cooling emergencies due to extreme heat. You may be eligible if someone in your home is 60 years of
age or older, under age six, or is disabled. The program is federally funded, and the requirements change yearly.

Who is Eligible for the Energy Assistance Program?

As to the Fuel Assistance Program, those who received fuel assistance in the previous year receive an appli-
cation form in the mail. Persons who did not receive fuel assistance in the previous year must visit, call, or
write a local Social Services agency. A face-to-face interview is not required. As to Crisis Assistance, it usual-
ly begins November 1 and ends March 15. These dates, however, are subject to change. Contact your local
department of social services for additional information.

To be eligible for either of the programs, a household must meet the following income and resource
requirements:

Income Requirements
Total household income cannot be more than 130% of the Poverty Income Level for the household size.

Resource Requirements
A household may have up to $2,000 in resources including but not limited to cash and money in a bank
account. A household with a member who is age 60 or over or a member who is disabled (one who receives
SSI, Social Security disability, railroad retirement disability, or Medicaid disability) may have up to $3,000
in resources.

Other Requirements

Fuel Assistance— You must be responsible for paying all or part of the cost of heating your home.

Crisis Assistance— You must have a heating emergency.

Fuel Assistance and Crisis Assistance are currently offered by all counties and cities in the Commonwealth of
Virginia.

How Long Does the Social Services Agency Have to Process My Case?

Weatherization Assistance is administered by Elder Homes and helps qualifying homeowners install ener-
gy efficient and air filtration measures, free of charge. The eligibility requirements are the same as for the
Energy Assistance Program; however, those who are disabled or receive Temporary Assistance for Needy
Families (TANF) benefits automatically qualify.

Fuel Assistance—As soon as possible but no later than 30 days after receiving your application.
Crisis Assistance— Within 72 hours.
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Other Energy Assistance Programs

Both investor-owned utilities and rural electric cooperatives provide energy assistance to low-income house-
holds. Programs include fuel assistance, cooling assistance, and budget billing. For more information, contact
your local electric utility.

Telephone Assistance Programs

If you do not have a telephone or cannot afford the one you have, the local telephone company in your area
may waive or reduce many of the service connection charges if you are a low-income household through the
“Link-Up America” program. This program generally provides a 50% reduction in service connection charges
for a single phone line, provided you have no phone service and are eligible for social service assistance.
Contact your local telephone company services representative for more information. Additionally, most local
telephone companies now offer eight or more types of phone service, several of which are much cheaper than
a flat-rate unlimited calling service. Further information is available through your local telephone company.

Reverse Mortgages

What Is a Reverse Mortgage?

A “reverse mortgage” is a mortgage loan against home equity. The total loan amount is based on the cur-
rent appraised value, plus anticipated appreciation of the home, and on the life expectancy of the borrower.
This loan does not require any monthly payment. Instead, it provides monthly cash advances, or line of cred-
it, to a borrower and requires no repayment until some future or determinable time—usually when the last
borrower dies, sells, or leaves his or her home.

It is the “reverse” of a “forward conventional” mortgage, where the borrower starts with less equity, makes
monthly payments, reduces the loan balance, and increases equity. At the outset of a reverse mortgage, the
borrower owes very little against his or her outstanding mortgage and has substantial equity in the property.
The lender makes monthly payments to the borrower, the loan balance rises, and equity declines.

The FHA-Insured Reverse Mortgage

The FHA-Insured Reverse Mortgage, made under the United States Department of Housing and Urban
Development (HUD) Home Equity Conversion Mortgage Insurance Demonstration (HECM), has the most
attractive features for seniors who qualify as borrowers. Under HECM, all coborrowers must be at least 62
years of age and own the home, free and clear, or have an outstanding mortgage balance low enough to be
refinanced with the HECM proceeds. Advantages of the HECM reverse mortgage are:

HECM reverse mortgages are nonrecourse. The principal amount available is based, in part, on the assump-
tion that the borrower’s home will appreciate by an assumed four percent a year, compounded annually. If,
instead, the home value goes down, the HECM lender must continue to make advances until the HECM
loan is due. The difference is made up by FHA insurance.
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The due date for a HECM reverse mortgage is most favorable for seniors. The due date is when (i) the last
borrower dies; (ii) a borrower conveys his or her title to the property, and no other borrower retains title or
a long-term leasehold interest; (iii) the property is no longer any borrower’s principal residence; (iv) a bor-
rower fails to occupy the property for more than 12 consecutive months because of physical or mental illness,
and the property is not the principal residence of at least one other borrower; or (v) a loan obligation of the
borrower is not performed. The principal amount available to the borrower outlives these assumptions.
Again, the HECM lender must continue to make advances until the HECM loan is due.

HUD will fund HECM loan advances to the borrower if a lender defaults. The defaulting lender may incur
significant penalties. Other than some delay in receiving payments from HUD, however, little risk from
lender default exists for a HECM borrower.

Obtaining the HECM reverse mortgage depends on age and home ownership, not on the borrower’s
income, credit, or assets.

Disadvantages of Reverse Mortgages

The benefits of a reverse mortgage depend on the particular situation of the borrower. A reverse mortgage
can be invaluable to elderly persons who no longer can afford to live in their residences. Nevertheless, by uti-
lizing the reverse mortgage, a borrower must realize that his or her home, which often is the most significant
estate asset, is becoming encumbered, and will not be left to the heirs, debt-free. The owner remains liable to
make all repairs and to maintain the property, and must pay real estate taxes, assessments, and other costs.

As a general rule, the longer a borrower keeps a reverse mortgage, the lower the total annual loan cost will
be, because mortgage insurance, closing costs, interest, and service costs will be spread over an extended peri-
od. The major disadvantage is the reverse mortgage’s high total annual loan costs (TALC) if borrowers die or
sell after a short time.

Conversely, if the borrowers outlive the mortality assumptions, or the house fails to appreciate at the
assumed four percent annual rate, the TALC may be very low.

It is important to remember that, as the elderly population of this country increases, so do continuing prob-
lems of fraud and elder abuse. There have been examples of so-called “estate planners,” or mortgage finders,
who have charged outrageous fees to the elderly for matching up borrowers and lenders. For example, one
69-year old borrower was charged $5,571 (10% of her loan amount) by an estate planner; another elderly
couple, one of whom was disabled, was charged $4,000 (8.5% of their loan amount); and a 75-year-old bor-
rower paid $4,200 to a HECM mortgage finder. This latter victim later said, “I never thought | would have
to pay that much money [to someone] for simply coming to my house a few times and giving me the name
of a lender.” HUD has estimated that hundreds of elderly homeowners have been victimized by mortgage
finders who charged thousands of dollars for information on reverse mortgages. For people of limited means
who are trying to find a way to stay in their homes for the remainder of their lives, the charging of these exces-
sive fees is unconscionable. (Excerpted with permission from 7:4 Reverse Mortgages: Maximizing Income
Opportunities for Seniors, Experience, ABA. Lawyers Div., Summer 1997.)
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Reverse mortgage documents are complex and can be confusing. Consequently, anyone contemplating a
reverse mortgage should consult and be counseled by an experienced attorney who is completely independent
of the mortgage lender. It is essential that the homeowner/mortgager or understands the contract and its dis-
advantages, as well as its advantages, before he/she signs it.
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Divorce and the Elderly

When an older client divorces, all of the issues set forth in this handbook must be considered, as well as
others unique to the marital relationship. The first step is to obtain a lawyer. A matrimonial lawyer can be
located by contacting your physician, your clergyman, the local Bar Association’s Lawyer Referral Service or
your local chapter of the American Academy of Matrimonial Lawyers.

When you meet with your lawyer, if you are overwrought or upset, it is also advisable to have a relative or
friend accompany you. You should first discuss the fee arrangement to assure that you will be able to afford
that particular lawyer. If you cannot afford the fee, you should contact your local legal aid office.

You must be completely honest with your lawyer. You will need to know your monthly living expenses, the
family income, all assets and how titled, whether there are any agreements between you and your spouse,
existing medical insurance, whether there are social security or other retirement benefits and whether or not
they are in pay status, and the names and status of all credit accounts, including utilities. If you do not have
this information, your lawyer will help you obtain it.

If you are interested in learning more about divorce, you may order a copy of The Divorce Handbook, pub-
lished by the American Academy of Matrimonial Lawyers, which can be purchased for $10 from the AAML,
P.O. Box 11704, Columbia, SC 29211.

Real Estate Transfers

Many senior citizens who own real estate, especially those who are retired attempt to sell or give away their
property for various reasons. Some persons want the additional income. Other persons want to help their
families avoid paying heavy inheritance and real estate taxes on the property after they die. These people are
usually people with sufficient assets to be subject to federal death taxes. For 2005, these amounts are $3 mil-
lion for couples and $1,500,000 for single persons. These threshold amounts are constantly changing; how-
ever, senior citizens who wish to transfer their property for any reason, or change a title in any way (for exam-
ple, by adding a name to a deed), should consider several things before doing so.

« If you deed your property to a child or someone else as a gift, you may not be eligible for Medicaid cov-
erage for long-term nursing home care for some period of time, depending on the value of the property,
and the terms of the transfer.

« If you deed your house to a child or someone else and do not keep your name on the deed, that person
can force you to move out of your house.

« If you want to add another name to your deed so that each of you has an equal share and the right of
survivorship, the deed must be explicit. For example, the deed must say: “as joint tenants with right of
survivorship,” or if the other person named in the deed is your spouse, the deed must say: “as tenants by
the entirety with the right of survivorship.”

« If you add another name to your deed so that each of you is a joint tenant with right of survivorship or you
are tenants by the entirety with the right of survivorship, remember that you cannot sell the property later
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without the other person’s permission. Also, upon your death, the property automatically will belong to the
other person if that person has survived you, regardless of what you may provide in your will.

« If you want to give your property to another, but keep the right to live in it for the rest of your life, your
deed to the other person must specifically reserve a “life estate” to you or the right to live on and use the
property for your lifetime.

 Depending on the value of the property transferred, you may be making a gift which will require you to
pay gift taxes.

« If you have equity value in your property because its value exceeds the unpaid mortgage and any other
liens against the property, you may borrow against the equity by obtaining a “home equity loan.” You
will be required to put a mortgage on your property. Many of these programs allow you to borrow and
repay the loan as your needs permit as long as the loan balance never exceeds a certain limit. A less com-
mon way to borrow against your equity is the “reverse annuity mortgage” (See Housing, Reverse
Mortgages, p. 60). If you have equity value in your property you can borrow against this equity and
receive monthly income. You will have to put a mortgage on your home. The loan fees, interest rates,
restrictions, and fees paid to professionals (attorneys, appraisers, surveyors) can vary widely. Before enter-
ing either a home equity loan or a reverse annuity mortgage, make sure you have a complete under-
standing of all the costs and rules.

« If you cosign or guarantee a note for a relative or friend, the lender may enforce the note against you. If
the note is not paid, the lender may attempt to take your house. This is especially true if you have, by
means of a deed of trust or mortgage, put up your house as security for the other person’s loan.

« If you have lived in your house for two of the last five years, up to $250,000 ($500,000 for couples) of
the profit from the sale of the house may be excluded from the calculation of your income for federal
income tax purposes. Because the rules and calculations are technical, you should check with your tax
advisor before selling your house.

You should consult an attorney or someone knowledgeable in real estate before you do anything that may
affect your interest in your house or other real property.

Probate and Estate Administration

Probate

When someone dies, the estate is settled through a process known as “probate.” Assets are gathered and applied to
pay debts, taxes, and the expenses of estate administration. The remaining assets are then distributed to beneficiaries.

Probate assets include generally those assets which are owned solely in the decedent’s name or jointly with
another and which are not transferred to another at death by contract or operation of law. Nonprobate assets
include such assets as life insurance payable to another, pensions and IRAs payable to another, accounts
payable on death to another, and any property owned with another with survivorship rights. Real estate locat-
ed outside of Virginia is not a Virginia probate asset.

There are probate assets which can be transferred to beneficiaries outside of the probate procedure. Examples
are automobiles and most tangible personal property, such as household furnishings and personal effects. The
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overall costs of probate in Virginia are not nearly as great as in many other states, and accordingly, there are often
sound reasons probate should not be avoided. You should consult an attorney about whether probate costs will
be significant enough to use methods which involve estate administration without court supervision.

“Supervised administration” is a method in which the court plays an active role in approving each transaction.

“Independent administration” is a method in which the court’s role is diminished or eliminated; it often
requires the consent of all beneficiaries.

“Small estate administration” involves no court supervision. This procedure may be used for estates with
probate assets of less than $5,000.

Estate Planning

The term “estate planning” refers to the ordering of your affairs so that your property, called your “estate,”
passes as you wish to your family and loved ones after your death. It involves a coordinated effort by you and
your professional advisors (lawyer, accountant, insurance agent, financial planner and others) to minimize the
state and federal death taxes and the expenses of death. Estate planning devices include wills, trusts, and other
methods of providing the orderly transfer of assets after death.

Wills

A “will” is a written document stating your directions for the distribution of your assets after your death.
Generally, a will lists your individual beneficiaries and what part of your estate you wish to give each of them.
Your will also should name an executor—the person who will be responsible for administering your estate.

A will allows you to personalize the distribution of your property. If you do not make a will, your estate
will be distributed by a court-appointed administrator according to state-law, which may be contrary to some
people’s intentions. For example, some items may have significance for certain members of your family, or
perhaps you have a child with special needs. A will can make estate administration proceed more quickly and
smoothly. For larger estates, a properly drafted will can significantly reduce estate taxes.

Preparation of Your Will

With some minimal advance planning, a will is relatively simple and inexpensive to have prepared. If you
are at least 18 years old and of sound mind, you may make a will. Virginia law allows you to prepare your
own handwritten will, but it must be either in your own handwriting or typed and witnessed by at least two
people. It is recommended that you consult an attorney to help you prepare your will because improper will
planning can cause needless expense.

The following steps will help you in the preparation of your will, prior to meeting with a lawyer:

1. List the family, friends and/or organizations to whom you wish to leave property. The list should
include the full names and, possibly, addresses of each recipient.

2.  Listall the property you own and how it is titled. Make the list according to categories of property:
a. real property, such as land or a home;
b. tangible personal property—specific items you can see, such as jewelry, cars and art;
c. intangible personal property, such as bank accounts, stocks, and bonds.
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3. Decide how your property will be divided among the recipients. For example, you may want to have
your property split equally among your children. You should consider alternative recipients in case you
outlive your first choice. For example, you might name your grandchildren as alternates in the event
your child does not survive you.

4. Choose an executor to administer your estate and distribute your assets. You may choose your surviv-
ing spouse, or in the event that your spouse is not alive or able, then one or more of your children or,
perhaps, the trust department of your bank. Banks can help in the estate planning process when they
serve as executors. You should consider a will provision that provides a mechanism for removal of an
executor and the naming of a successor.

Note: Some of your property may not be distributed by will. Items such as insurance proceeds, pension and
IRA benefits, and annuity funds typically have beneficiary designations. When you set up an account such as
these, you choose the beneficiary. You can name or change a beneficiary by contacting the company in charge
of your account.

Changing Your Will

You should review your will from time to time, especially if your circumstances change significantly. For
example, you may need to change your will if you move to a new state or get married, remarried, or divorced.

You can change your will by making a new will or signing an amendment, known as a “codicil,” to your
existing will. If you wish to revoke your previous will, you should destroy it after execution of the new one
in order to avoid the confusion produced by the existence of more than one will.

Generally, divorce or annulment of your marriage does not entirely revoke your will. It only revokes those
provisions pertaining to your former spouse; however, it is still a good idea to reconsider the terms of your
will in this situation.

Writing on your will, erasing, or marking through parts of it may invalidate the entire will or have other
undesirable consequences. If you need to amend the will, use a codicil or have a new will written.

There are restrictions in changing or preparing your will. You cannot disinherit your surviving spouse unless
you have a valid marital agreement allowing you to do so. When a will exists, the surviving spouse can “elect an
augmented share,” which results in the spouse receiving a share of the estate in an amount determined by
Virginia law. A surviving spouse may elect for up to half of the deceased spouse’s augmented estate where the
decedent has no surviving descendants and a third where the decedent has surviving descendants.

Dying Without a Will

If you die without a will, you are said to have died “intestate.” If you have not left a valid will or trust, or
have not transferred your property in some other way, state law will determine how your property will be dis-
tributed. An administrator will be appointed to collect your assets, pay debts collectible against you, pay your
funeral and burial expenses, and then distribute the remainder of your possessions to persons specified under
state law. If the decedent is survived by both a spouse and one or more descendants who are not also descen-
dants of the surviving spouse, then the surviving spouse is entitled to a third of the estate, and all descendants
are entitled to the balance. If the decedent is survived by the surviving spouse only, or by both the surviving
spouse and descendants who are also descendants of the surviving spouse, then the surviving spouse is enti-
tled to the whole estate.
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A common misconception is that married couples dont need to make wills. When one spouse dies, the
property he or she jointly owns with the other spouse passes to that person, outside of probate. But when the
surviving spouse dies, problems arise because there is no longer a joint owner of the property. In the absence
of a will, this property is distributed according to state law.

Wills and Life Insurance

Life insurance policies in no way take the place of having a will. If your policy is payable to your estate after
death, the proceeds will be distributed according to your will. If the policy benefits are payable to a beneficia-
ry other than your estate, such as your spouse or another relative, your will has no effect on the distribution.

Living Trusts and Living Wills

Living wills and living trusts are often discussed at the same time as wills, but they are quite different legal
instruments. A “living will” is a written statement to your family and physicians of your choices about the
use of particular life sustaining medical treatments. A living will is also known as an “advance medical direc-
tive” and is discussed below.

A living trust is similar to a will in that it is a method for distributing property after death. It may also help
with asset management during your lifetime if you become incapacitated. A living trust is an arrangement
whereby a trustee manages property for the benefit of a beneficiary. This type of trust is set up during the life-
time of the property owner (or grantor). The grantor transfers all or part of his or her property into the trust
prior to death. Living trusts may also be created jointly by a husband and wife.

Many people prefer living trusts because the trust’s terms do not become public at the grantor’s death, and
the assets held in the living trust do not pass through probate. Irrevocable living trusts are promoted as devices
which allow federal tax savings, however, unless your estate exceeds a certain amount ($1,500,000 in 2005
and $2 million in 2006), your estate will not be subject to federal estate tax and the living trust will not pro-
vide any extra savings. If you are interested in a living trust, you should seek the advice of your attorney in
order to draft a trust instrument that best suits your particular needs and circumstances. As noted previous-
ly, probate costs in Virginia are relatively low, and avoiding such costs is usually not a valid reason for substi-
tuting a trust agreement for a will.

Joint Ownership as a Will Replacement

Because property in joint ownership with survivorship does not pass through probate, some people may be
tempted to use joint ownership with survivorship to distribute their estates with the idea of sparing their fam-
ily the expense and delay of probate court proceedings. Joint ownership can complicate your affairs while you
are still living, however, since your control over jointly held property is limited. Joint ownership gives anoth-
er person equal control over whatever property you decide to place under that arrangement. Adding names
to a title or deed also may negatively affect your eligibility for tax credits and government benefits. Also, it
may contradict your plan for division at death. If you are considering joint ownership as a will replacement,
it would be wise to contact your attorney for advice and assistance.
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Advance Directives

Introduction

It is important to think about the care and treatment you would or would not like to receive should you
become incompetent or terminally ill. It is equally important to discuss these thoughts with your family, loved
ones, and health care providers. Many people do not want life-sustaining treatment, such as a respirator, while
others prefer all available treatments. Discussing your ideas will help you clarify them and ensure that your
family and loved ones understand your preferences and can communicate them to your physician if you are
unable to do so. In addition, it may be helpful to make an advance medical directive.

An “advance directive” is a way to communicate your wishes about the use of life-sustaining treatment. It
may be used to authorize or refuse certain treatments and to designate another person to make medical deci-
sions for you. Written advance directives may be made at any time, and oral advance directives may be made
after a person has been diagnosed with a terminal condition. Oral advance directives generally are reserved
for people who are incapacitated and unable to make a written document. Advance directives may be revoked
at any time.

Types of Advance Directives

There are two types of advance directives: the living will and the health care power of attorney.
Living Will

A “living will” is a written statement to your family and physicians of your choice about the use of partic-
ular life-sustaining medical treatments. It allows you to put into writing any kind of medical care you want
to receive or avoid if you are expected to die soon. Essentially, the living will is a guide for your doctors if you

become so sick you cannot communicate. The living will is NOT the same as a last will and testament and
has nothing to do with what happens to your belongings after you die.

Health Care Power of Attorney

The “health care power of attorney” (or health care proxy) tells your physicians that you have designated
someone else to express your medical care wishes when you are unable to do so. The person you designate
should be someone you can trust to convey your wishes to the doctor.

Preparing an Advance Directive

You have the right to choose a living will, health care power of attorney, both, or neither. An attorney may
be helpful but is not required when preparing your advance directive.

Many advance directive forms are available for your use, but you may choose to personalize the form to
effectively communicate your wishes.

Your advance directive may express your wishes regarding the following:
« state or levels of functioning in which you would or would not want life-sustaining treatment;
* types of life-sustaining treatment you may or may not want and under what conditions;
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* the use of artificial nutrition and hydration;

« instructions about any other specific medical procedure that may be expected, in light of your personal
and family medical history;

« organ donation wishes;
« preferences regarding pain control and comfort care; and
« preferences regarding other aspects of end-of-life care, such as your place of care and environmental wishes.

The Patient Self-Determination Act is a federal law that requires most hospitals, nursing homes, home
health agencies, and HMOs to provide information on advance directives at the time of admission. Advance
directive forms are available in both official state law forms and in unofficial forms created by state medical
and bar associations and national organizations such as the AARP, American Bar Association, and the
American Medical Association.

Power of Attorney and Durable Power of Attorney

At some point you may find it difficult or inconvenient to conduct some personal business that may easi-
ly be handled by a trusted friend or relative. For example, you may be temporarily ill and confined at home
or in the hospital, or you may be without good transportation. Bank withdrawals and deposits, signing of
deeds for the sale of real estate, and other business affairs may be handled for you by another if you make a
power of attorney or a durable power of attorney.

Both a “power of attorney” and a “durable power of attorney” are written documents that allow one person
(the maker) to give another (the holder) certain rights to handle the money, real estate, and personal proper-
ty of the maker. A power of attorney is good only so long as the maker is capable of handling his own affairs.
If he becomes incapacitated or disabled, the power of attorney generally becomes ineffective. A “durable”
power of attorney, however, will remain effective even if you become disabled or incapacitated.

A durable power of attorney is especially useful to save you, your family, and loved ones from court pro-
ceedings to appoint a guardian or conservator for you if you become incapacitated. See Guardianship, p. 70.
As a practical matter, most attorneys recommend the use of a durable power of attorney over a power of attor-
ney because the durable power of attorney is long lasting.

Both the power of attorney and durable power of attorney are created using specific language, and the
advice of an attorney should be sought in preparing them. Care should be taken to ensure you make these
documents as specific as possible in order to protect your rights and property. You should be sure that the
person granted your power of attorney is an individual whom you trust completely to use the power as you
would direct if you were capable of doing so. The same is true for any you name as cosignator in a bank
account. Under Virginia law, family members and others who are concerned about your welfare may demand
an accounting and petition the court to force your attorney, holder, or cosignator to disclose information and
records regarding actions taken on your behalf.
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Guardianship

Introduction

Guardianship or conservatorship involves the court appointment of a person to have care and custody of
another person (the “incapacitated person”) who is incapacitated and unable to provide for his own person-
al needs or manage his financial affairs. The guardian and conservator may or may not be the same person.
The guardian decides where the incapacitated person will live, how his personal care, transportation, and
recreation will be provided, and makes health care decisions. The conservator takes control of the person’s
assets, manages and invests the person’s property, and reports to the court. The guardian and conservator con-
sider the incapacitated person’s express wishes and personal values when making decisions. The person’s per-
sonal autonomy should be preserved as much as possible.

Under Virginia law, any adult person may petition the city or county circuit court to obtain guardianship
or conservatorship of another person. The person filing the petition is not necessarily the person who will be
appointed the guardian or conservator. The individual for whom guardianship is sought (the “respondent™)
has the right to a notice of the proceeding and the right to a hearing or a jury trial on the question of his or
her capacity. The court will appoint a guardian ad litem to represent the interests of the alleged incapacitated
person in the proceeding. The guardian ad litem must visit the respondent, advise him or her of their specif-
ic legal rights and recommend whether the respondent should have independent counsel. Also, the report of
a physician will be a part of the evidence. If the court finds the person is incapacitated based on the evidence
of functional disability, it will appoint a guardian or conservator. The respondent has the right to appeal this
decision to a higher court. In some cases, the court may appoint a “limited” guardian or “limited” conserva-
tor for a person who suffers only from partial incapacity. This appointment can preserve many of the person’s
legal rights.

Who Needs a Guardian?

Guardianship deprives the incapacitated person of many civil rights. Thus, before you begin guardianship
proceedings, you should be certain such steps are absolutely necessary. You should carefully consider whether
the individual is able to make decisions concerning his or her personal or business affairs. Under Virginia law,
someone may need a guardian when he or she is:

incapable of receiving and evaluating information effectively or responding to people, events, or envi-
ronments to such an extent that the individual lacks the capacity to ... meet the essential require-
ments for his health, care, safety, or therapeutic needs without the assistance or protection of a
guardian...

And someone may need a conservator when he or she cannot:

manage property or financial affairs or provide for his or her support or for the support of his legal
dependents without the protection of a conservator. § 37.1-134.6

For more information on guardianship or conservatorship contact the Center for Elder Rights at the
Virginia Department for the Aging, your local Area Agency on Aging or local legal aid office listed in the back
of this handbook.
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Funeral Services

By statute and regulations, the federal government and State of Virginia have created procedures to be fol-
lowed by providers of funeral services. For example, itemized price information must be given over the tele-
phone and confirmed in writing if requested. The required written confirmation is quite detailed and should
be requested. The legal requirements governing cemeteries and crematoriums vary, and the funeral director is
obligated by law to give you the correct information about your particular case. For example, because
embalming is not required by law, the funeral director can require that, the casket be kept closed. If crema-
tion is desired, a casket is not required. You do not have to purchase any goods or services you do not want.
Any questions or complaints should be directed to the Virginia Funeral Directors Association, 5803 Staples
Mill Road, Richmond, VA 23230, (804) 264-0505.

Planning Ahead

Planning before the time of need or before the funeral has many advantages. Your wishes concerning your
funeral can be specified to eliminate confusion and differences of opinion among survivors. The funeral
expenses can be paid in advance, either in full or in installments, to eliminate financial burden at the time of
need. Many funeral homes will agree to furnish goods and services at a set price, no matter when you die.
These arrangements can be funded through a trust or by specially designed insurance policies. Cemetery
property can be purchased in advance and an appropriate monument can be secured. Any directions regard-
ing the use of your body for medical research or for organ donations can be given to the funeral establish-
ment of your choice. Individuals who will be responsible for arrangements should be made aware that you
have completed these details. If arrangements have been made with a particular funeral home, they can be
transferred to another on request. You can always change or cancel the arrangements.

Consumer Guide

Be aware of prearranged funeral plans that do not specify exactly what you will receive. The Federal Trade
Commission funeral rules and laws in some states, enable you to get the information you need to make deci-
sions. You have the right to information regarding the costs of in